REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT NAIROBI

CONSTITUTIONAL AND HUMAN RIGHTS DIVISION

PETITION NO. E282 of 2020

(CONSOLIDATED WITH PETITION NOs. 397 of 2020, E400
of 2020, E401 of 2020, E402 of 2020, E416 of 2020 |,
E426 of 2020 and 2 of 2021)

DAVIDNDI | &OTHERS é é e ée é é e .é.ée .é6 é e PETITIONER S

ATTORNEY GENERAL & OTHERSéeééeééeeé.. RESPONDEN
JUDGMENT

A. PART 1: INTRODUCTION

l.  HISTORY OF THE LITIGATION

1. On 18t March, 2018, President Uhuru Kenyatta and  Mr. Raila

Odinga had what is now famously known as t he oOHanTdes hake
President and Mr. Raila Odinga had just come off a hard fought and

intensely contested President ial Elections in 2017 in which they were

the main contenders. The first round of President ial elections was

held on 8 t August, 2017 a nd was c haracterized by allegations of vote

fraud leading to its overturning by the Supreme Court . The repeat

elections were held on 25 t October, 2017. Mr. Raila Odinga

boycotted the repeat elections handing the victory to the President .
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2. These circumsta nces, however, hardly cooled the political
climate which remained charged. It is on these grounds that the
President started an initiative  which he described as being dowar ds a
united Kenya . Af t er the famous OHandshakeo
President appointed the Building Bridges to Unity Advisory Task force
(hereinafter, 0 ®mprising afsl& committee mgmbers

and 2 joint secretaries  through Gazette Notice No. 5154 of 24 t May
2018 . The key mandate of the BBI Taskforce was to come up with
recommendations and proposals for building a lasting unity in the

country.

3. The Terms of Reference of this BBI Taskforce were to:

a) Evaluate the national challenges outlined in the
Joint Communique of 'Building Bridges to a New
Kenyan Nation, and having don e so, make practical
recommendations and reform proposals that build
lasting unity; [Petitioner's emphasis throughout, unless
otherwise stated

b) QOutline  the policy, administrative reform
proposals, and implementation modalities for each
identified challenge area; and

C) Conduct consultations with citizens, the faith
based sector, cultural leaders, the private sector and
experts at both the county and  national levels.

4.  The BBI Taskforce came up with an interim report in November,
2019. On 3 January 2020, vide  Gazette Notice No. 264 , the
President appointed the Steering Committee on the Implementation of
the Building Bridges to a United Kenya Taskforce Report (hereinatfter,
t he oBBI St eer i manpriSingrafmid mambees@and 2 joint
secretaries .
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5. The terms of reference of the BBI Steering Committee were
stated in the Gazette Notice as follows :

The Terms of Reference of the Steering Committee shall be
to:

(a) conduct validation of the Taskforce Report on Building
Bridges to a United Kenya through consultation s with
citizens, civil society, the faith -based organizations, cultural
leaders, the private sector, and experts; and

(b) propose administrative, policy, statutory or constitutional
changes that may be necessary for the implementation of
the recommendation s contained in the Taskforce Report,
taking into account any relevant contributions mad e during
the validation period.

6. There is some controversy on how exactly the R eport of the BBI
Steering Committee, after it was handed over to the President ,
became the Constitution of Kenya Amendment Bill, 2020 (herein
after, The Constitution of Kenya Amendment Bill 0. However, it is not
in dispute that the BBI Secretariat then put in motion the process to

collect s ignatures in support of the Popular Initiative associat ed with
the Constitution of Kenya Amendment Bill . Thereafter, the BBI
Secretariat submitted the signatures to the Independent Electoral
and Boundaries Commission  (IEBC), for verification and  submittal to
the County Assemblies and Parliament for approval .

. PROCEDURAL POSTURE

7.  This Judgment arises from eight consoli  dated Constitutional
Petitions which challenge, in some fashion the Building Bridges
Initiative and the resulting Constitution Amendment Bill and its
associated Popular Initiative
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8. Seven of the eigh t petitions herein were consolidated on 21 st
January , 2021 and the eighth Petition - Petition No. E002 of 2021
was consolidated on 10 t™ March, 2021. Petition No. E282 of 2020
was designated as the lead file. The  Court also directed that each
party be identi fied according to their named role in their respective
Petition.

9. On 21st January , 2021 the Kenya National Commission on
Human Rights and four Law Professors were enjoined as  Amici curiae
in Petition No. E282 of 2020 . Kituo Cha Sheria was enjoined as an
Interested Party in the same Petition and Phylister Wakesho was
enjoined as a n Interested P arty in Petition No. E400 of 2020 . The
Court also gave directions to perfect the Consolidated Petitions for
hearing.

10. The Consolidated Petitions proceeded for hearing from the 17 t
of March 2021 to the 19 ™ of March 2021 via video conference.

11. In the next section of this Judgment, we summarize the eight
Petitions, their responses and the various briefs filed by the parties in
support of their respective positions.

B. PART 2: THE CONSOLIDATED PETITIONS AND THEIR
RESPONSES :

. PETITION No. E282 OF 2020

12. The Petitioners in  Petition No. E282 of 2020 are civic -minded
Kenyans who have brought the Petition in the public interest. They
sought the following Orders:

l. A declaration be a nd is hereby issued that the legal and
judicial doctrines of the "basic structure” of a constitution;
the doctrine and theory of unamendability of "eternity
clauses" the doctrine and theory of "constitutional
entrenchment clauses” and "unamendable constitu  tional
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provisions" in a constitution are applicable in the Republic of
Kenya.

II. A declaration be and is hereby issued that Chapter ONE on
Sovereignty of the People and Supremacy of the
Constitution, Chapter TWO on The Republic, Chapter FOUR
on the Bill of R ights, Chapter NINE on the Executive and
Chapter TEN on the Judiciary and the provisions therein
forms part of the "Basic structure”; "Entrenchment Clauses"
and "eternity" provisions of the Kenyan Constitution 2010
and therefore cannot be amended either un  der Article 256
by Parliament or through popular initiative under Article 257
of the Constitution.

[ll. A declaration be and is hereby issued that taking guidance
from the doctrine of the "basic structure of the constitution,
the constituent power" and the doc  trines of "unconstitutional
constitutional amendments”, "the limits of the amendment
power in the constitution” and the theory of unamendability
of "eternity" clauses, there is an implicit or implied limitation
to constitutional amendments in Kenya

IV. A declaration be and is hereby issued that the amendment
powers under Articles 25 and 257 are implicitly limited to
the extent that Parliament cannot pass an amendment
which destroys the basic structure of the Kenyan
Constitutional foundation, to wit; Chapter ONE on
Sovereignty of the People and Supremacy of the
Constitution, Chapter TWO on The Republic, Chapter FOUR
on the Bill of Rights, Chapter NINE on the Executive and
Chapter TEN on the Judiciary and the provisions therein.

V. A declaration be and is hereby issu ed that Kenyan
Parliament cannot pass any laws that alters the basic
structure of the Kenyan Constitutional foundation, to wit;
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Chapter ONE on Sovereignty of the People and Supremacy
of the Constitution, Chapter TWO on The Republic, Chapter
FOUR on the Bil | of Rights, Chapter NINE on the Executive
and Chapter TEN on the Judiciary and the provisions
therein.

VI.  Each party should bear its own costs.

VIl.  Any other order that this Honourable Court may deem just
and fit in the circumstances.

13. The Petition is supported by the Affidavits of the Petitioners all
sworn on 16/9/2020. It is expressed to have been brought under
Article 22(1)(2)(c) of the Constitution.

14. The Petitionerso6 | ead argument
doctrines and theory of the Basic Structure of a Constitution, the
doctrine of Constitutional entrenchment clauses, unamendable
Constitutional  provisions, the doctrine of Unconstitutional
Constitutional amendments, theory of unamendability of eternity
clauses, essential features, supra -constitutional la ws in a
constitution and the implied limitations of the amendment power in

the Constitution are applicable in Kenya to substantively limit the

ability to amend the Constitution under Articles 255 -257 of the
Constitution.

15. The Petitioners want the aforementi  oned doctrines applied to
the Kenyan Constitution with the proposed result that the following
chapters of the Constitution of Kenya, 2010 and the provisions
therein be declared to be part of the Basic Structure, Entrenchment
Clauses and eternity provisions of the Kenyan Constitution 2010 and
that, therefore, cannot be amended either under Article 256 by
Parliament or through popular initiative under Article 257 of the
Constitution:  Chapter One on Sovereignty of the People and
Supremacy of the Constitution, Chapter Two on the Republic,
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Chapter 4 on the Bill of Rights, Chapter Nine on the Executive and
Chapter Ten.

16. |t I's also the Petitionerd® case 1is
reposed in Article 256 and Article 257 of the Constitution of Kenya

can only be used t o amend t he oordinary pro
Constitution and do not extend t o t h
Constitution nor does it include the power to establish a new form of
government or enact a new Constitutiona
Article 256 and 257 are mere procedural tools which cannot be used

to change the Constitution in manner akin to replacing it with a new

Constitution. These procedural provisions, they insist, cannot be

invoked to create a new constitutional order disguised as an

amend ment. They argue thatthe  Doctrine of Basic Structure and the

corollary doctrines of constitutional unamendability and eternity

clauses operate to prevent such a possibility.

17. The Petitioners cited with approval works by Prof. Richard Albert
especially hi s seminal book, Constitutional Amendments: Making,
Breaking and Changing Constitutions . In the book, Prof. Albert
introduces the concept of the concept of “constitutional
dismemberment” as a contrast to the idea of "constitutional
amendment”. He traces t he origins and evolution of unconstitutional
constitutional amendment across multiple jurisdictions and explains

how the theory and doctrine applies to modern constitutional
democracies. He explains that the phenomenon of an
unconstitutional constitutiona | amendment traces its political
foundations to France and the United States, its doctrinal origins to
Germany, and concludes that it has migrated in some form to modern
constitutional democracies in every corner of the world. The
Petitioners argue that t he history and structure of the Kenyan
Constitution leads to the conclusion that the framers and Kenyans
intended to import the doctrine to apply to our Constitution even
though they did not explicitly state so in the Constitution.
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18. The Petitioners further  argued that it is the role of Parliament to
protect the Constitution against tainted amendment bills and that

the Court has the role to declare a constitutional amendment
unconstitutional in the event Parliament fails in its role.

19. They relied on various tr eatises and written works in
constitutional law and social contract including the famous writings

of John Locke, Hume and Rosseau. They also cited at length the

work of Prof Ben. Nwabueze. The primary cases they cited included
Njoya and 5 Others Vs Attorn ey General & Others (2004) for
establishing the juridical status of the doctrine of the Constituent

Power in Kenya. They also heavily relied on Kesavananda Bharati v
State of Kerala & Another (1973) 4 SCC 225 for establishing the
Basic Structure Doctrine a  nd applying it to the Indian context.

20. Applying the Basic Structure Doctrine to the proposed
Constitution of Kenya Amendment Bill , the Petitioners argued that
the Bill proposes to discard the doctrine of separation of powers and
checks and balances first, by threatening to reverse the  President ial
system of government, by threatening amend Chapter 9 of the
Constitution on the executive, which goes against the decisions and
reasoning of the makers on the Constitution.

21. The Petitioners also argued that the prop osed Bill threatens to

alter the functions of  Parliament , the Judicial Service Commission,

the County Assemblies as well as oust the mandate of the IEBC. That

i n View of t he Chi ef Just iParBathent , advi ¢
Parliament is improperly constitute d to amend the Constitution.

22. In his oral submissions, Mr. Havi, counsel for the Petitioners,

reiterated the contents of the Petition and written submissions. He

laid emphasis to Paragraph 204 of the Petition in which he pointed

out that the Constitution i s born mature and that it has no infancy to

be fed by anecdotal amendments. He faulted t he Resp
reliance on the Rev. Dr. Timothy Njoya vs. Attorney General &
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Others, Misc. App. No. 82 of 2004 . in reaching the conclusion that

the Basic Structure Doc trine is not applicable in Kenya. In the
Petitionersdo Vview, the basic structure
Kenya is eternal and that it is only the people who can alter the basic

structure by replacing the Constitution with a new Constitution in

the ex ercise of their Primary Constituent Power.

23. Describing the Constitution of Kenya 2010 as the most
comprehensive rendering of the aspirations of Kenyans, the

Petitioners point out that the Constitution has received the judicial

recognition by the Supreme Court as a OTransformati ve
cases such Speaker of the Senate & Another v Hon. Attorney

General & Another & 3 Others and The Matter of the Principle

of Gender Representation in the National Assembly and the

Senate .

24. The Petitioners further argue that both the history amendments
to the retired Constitution between 1963 and 2010 and the history of
attempted amendments to the present Constitution since its
promulgation provide proof that the Kenyan Parliament lacks clear
parameters to guide it in the exe rcise of authority vested by article
94(3) of the Constitution by which is enjoined to consider
amendments to the Constitution. The Petitioners are apprehensive

that such an approach is likely to lead to Parliament adopting
amendments to the essential feat ures of the Constitution, whose
amendability is outside the scope of amendments.

25. The 1st Respondent (the Honourable Attorney General) opposed
the Petition vide their Grounds of Opposition dated 18 th - January
2021. The Grounds of Opposition, reproduced ver batim, are as
follows:

1. That a declaration that the provisions of the constitution
that deal with sovereignty of the  people, supremacy of the
constitution, the territory of Kenya , the executive, the
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judiciary, the bill of rights form the 'basic structure’,
‘entrenchment clauses' and ‘eternity’ provisions of the
Kenyan constitution and cannot be amended either under
Article 256 of through popular initiative under Article 257

of the Constitution would be against the express
provisions of the constitution incl uding Article 255 (1)
which will have been rendered otiose.

2. That the interpretation propounded by the Petitioners
runs contrary to the constitutionally prescribed purposive
mode of interpretation by negating the express purposes
of Articles 255, 256 and 2 57 of the constitution.

3. That the declarations sought by the petitioners seek to
give impermissible meaning to the text of the Kenyan
constitution.

4. That any comparative analysis of fore ign jurisprudence
cannot be used to either contradict or supplement th e text
of the constitution of Kenya (a written constitution).

5. That the determination of the pe
whether 'legal and judicial doctrines' of 'basic structure’,
‘eternity clauses', theories of 'constitutional entrenchment
clauses' and ‘'unamendable constitutional provisions' are
applicable in the Republic of Kenya in the absence of any
current specific factual matrix upon which the questions
are to be determined as presented by the petitioners in
the present case does not meet the estab lished legal
threshold of justiciability on account of want of ripeness.

6. That to the extent that the petitioners are seeking from
the Honourable Court a determination of what the law
would be upon a hypothetical state of facts the Petitioners
are for all intents and purposes invoking an advisory
opinion jurisdiction which jurisdiction the Honourable
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Court does not have, the same being a preserve of the
Supreme Court under Article 163(6) of the constitution.

7. The petitioners are improperly seeking a judicia I
declaration on the invalidity of anticipated acts of the
legislature or the populace in the absence of cases or
controversies of the sort traditionally amenable to and
resolved by the judicial process.

8. That the petition is improperly entirely premised o n
comparative analysis of foreign  jurisprudence.

9. That the petitioners have not made out a case for the
application of the doctrines'of 6 basi c structur e’
clauses', theories of 'constitutional entrenchment clauses'
and Ounamendabl e | pravisiohg itot thei on a
constitution of Kenya through the technique of
comparative method for the following reasons;

I.  The Petitioners have fails to take into consideration
the distinct and unique cultural, historical,
developed constitutional norms and nationa |
identity of the Kenyan constitution.

ii. That the petition is entirely premised on the
petitioners' arbitrary selection of jurisprudence from
a few countries purely on the basis of the
petitionersd personal i deol ogi

ii. There is no consideration by the peti tioners of the
limitations on comparative jurisprudence; including
lack of sufficient familiarity with the foreign legal
systems cited, lack of familiarity with the social,
cultural and institutional systems in which the cited
decisions are embedded to war rant any confidence
in the accuracy or utility of the actual comparisons.
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iv. That the petition is entirely premised on
constitutional borrowing and transplanting of
foreign constitutional norms, structures, doctrines,
institutions without any evaluation of t he dynamics
between similarities and differences across the
separate constitutional orders.

v. That the comparative analysis upon which the
petition is premised is not based on common or
functionally equivalent concepts and institutions.

10.That all related pr ovisions of the Constitution of Kenya
provide for absolute sovereignty of the people of Kenya
contrary to the theories and doctrines propounded by the
Petitioners these include;

The Preamble to the constitution which provides
inter alia that; OExer ci wisowreigm and
inalienable right to determine the form of
governance of our country and having participated
fully in the making of this constitution;"

Article 1(1) of the constitution provides that; All
sovereign power belongs to the people  of Kenya and
shall be exercised only in accordance with this
constitution.

Article 1(2) of the constitution provides that; oThe
people may exercise their sovereign power either
directly or through their democratically elected
representatives.'

Article 255 (1) of the consti tution provid
proposed amendment to this constitution shall be
enacted in accordance with Article 256 of 257, and
approved in accordance with clause (2) by a
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referendum, if the amendment relates to any of the

following matters: -

a) The supr emacy of this constitution;

b) The territory of Kenya;

c) The sovereignty of the people;

d) The national values and principles of governance
referred to in Article 10(2) (a) to  (d)

e) The Bill of Rights;

f) The term of office of the President ;

g) The independence of the Jud iciary and the
commissions and independent offices to which
Chapter Fifteen applies;

h) The functions of Parliament ;

i) The objects, principles and structure of devolved
government; or

j) The provisions of this chapter

11. That to the extent that the Petitioners presu  me contents of
future amendments to the content of the constitution
without specifying the specific proposed amendments the
same is speculative and non -justiciable.

12. That to the extent that the Petitioners rely on previous
failed attempts at amending the  constitution the same is
non-justiciable on account of mootness.

13. That the Petition is without merit

26. The Honourable Attorney General opposes the Petition on two
broad grounds: First, he argues that the Doctrine of Basic Structure
and the corollary doctrines of constitutional unamendability and
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eternity clauses which the Petitioners invoke are inapplicable in
Kenya. Second, the Honourable Attorney General argues that the
issues raised in the case are not justiciable.

27. On the first issue the Honourable Attorn ey General asserts that
the Petitioners have not made out a case for the application of the
Doctrine of Basic Structure and the corollary doctrines of
constitutional unamendability and eternity clauses. The Honourable

Attorney General argues that the Petit l oner 0s argument
consider ot he uni que cul tural, hi stori
norms and national I dentity of the Keny

that the Petition is based on arbitrary selection of jurisprudence and

further t h ato consider fthe ilimigwtion® bn comparative
jurisprudence. 0 The Honourable Attorn
entire Petition is premised on constitutional borrowing and

transplanting of foreign constitutional norms which have no

relevance to Kenya since the  borrowed concepts are not based on

common or functionally equivalent concepts and institutions.

28. The Honourable Attorney General objected to the notion that the
borrowed and transplanted doctrines can be used to overcome clear
and express provisions of the Constitution allowing the people of
Kenya to amend their Constitution enshrined in Articles 255 to 257

of the Constitution.

29. I n highlighting the Honourable Attor
Mr. Bitta submitted that the Petitioners did not locate within the

Constitution of Kenya the applicability of the Basic Structure

Doctrine and its corollary doctrines and which specific articles where

a deduction can be made that the doctrine exists.

30. The Honourable Attorney General associated himself with the
submissions of the Building Bridges to a United Kenya Taskforce
National Secretariat on the issue of the Basic Structure Doctrine, to
wit, that the same is not applicable in Kenya. They relied on the
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principle set out in the Indian cases of AK Gopalan vs the State
(1950 ) SCR 88, 120 (50) A Sc. 27 and Central Province Case 1959

FC R 18 (39) AFC , which encouraged the application of the ut res
magis valeat quam pareat doctrine.

3. I't was also the Honourable Attorney
the Timothy Njoya Case, acknowledge d the sovereignty of the people

and that the position on the issue can no longer be inferred by the

Court s. In his understanding, the Timothy Njoya Case held that

people were free to change their governing charter in a referendum.

32. The Honourable Attorney G eneral submitted that the
Constitution must be interpreted purposefully and holistically. He
cited the cases of Re Matter of the Interim Independent Electoral

and Boundaries Commission (2011) eKLR, the Matter of the
National Land Commission (2015) eKLR and the Matter of Kenya
National Land Commission on Human Rights (2014) eKLR

33. On the issue of justiciability, the Honourable Attorney General
contends that the Petitionersd case i s
the Petitioners presume the contents of future amendments to the
Constitution, without specifying the specific proposed amendments

they object to and to the extent that the Petitioners merely base their

arguments on previous failed attempts at amending the Constitution.

He submitted that the Petition as presented is based on hypothetical

scenarios and is devoid of factual matrix that would support the

invocation ofthe Courtds j uri sdi ct i oWanjiruGikenya el i ed
& 2 Others v. National Assembly of Kenya & 4 Others (2016)
eKLR, John Harun Mwau & 3 Others v AG and 2 others , and

Jesse Kamau & 25 Others vs Attorney General Misc. Application

890 of 2004, Coalition for Reform and Democracy & 2 Others v.

Republic of Kenya & Another (2015) eKLR, Daniel Kaminja & 3

Others (Suing as Westland Environment C aretaker Group) v.
County Government of Nairobi (2019) eKLR, Okiya Omtatah v
Communication Authority of Kenya & 8 Others (2018) eKLR
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where, the Honourable Attorney General said, the Court s endorsed
the doctrine of justiciability.

34. The Honourable Attorney Ge neral also objected to the Written
Submissions of the Petitioners because, he said, they traversed
issues which were not originally in their pleadings. On the issue of
parties being bound by their pleadings, the 1 st Respondent relied on
the cases of Law S ociety of Kenya Vs Inspector General of Police

and Otherrs, Galaxy Paints Company Ltd Vs Falcon Guards Ltd

(2000) eKRL and D E N vs P N N (2015) eKLR , Where it was held
that a suit and the issues therein must flow from the pleadings

35. The 2nd Respondent is the Speaker of The National Assembly.
The Speaker opposed the Consolidated Petitions through its Grounds
of Opposition dated 15 ™ February 2021. The Grounds of Opposition
cover all the eight Petitions. They are as follows:

1. The Petitioners' Petitions are not justiciable for violating the
doctrine of ripeness which requires that the factual claims
underlying the litigation be concretely presented and not
based on speculative future contingencies.

2. This Petition is premature and/or speculative and deals
with  prospective anticipatory circumstances to the extent
that it anticipates that the National Assembly will pass the
Constitution of Kenya Amendment Bill which Bill is yet to be
introduced in Parliament .

3. The Petitioners seek to second -guess how the National
Assembly will exercise its mandate with respect to the
enactment of the Constitution of Kenya Amendment Bill

4. The issues raised in the Petition could be raised by the
Petitioners before Parliament during the public participation
exercise before Parliamen t under the Constitution of Kenya
and the Standing Orders of the Houses.
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5. Granting orders gagging the Parliament from debating the
said Bill which is an exercise of legislative authority will
amount to usurping the powers of the Respondents.

6. Additionally, the constitutional scheme contemplates that
challenges to the constitutional validity of a bill must await
the completion of the legislative process.

7. Therefore, Parliament 's functions and processes must be
allowed to run through to completion before the | urisdiction
of the Courts can be properly invoked.

8. In any case, Chapter 16 of the Constitution and more
particularly Articles 255, 256 and 257 sets in very precise,
clear and concise manner in which the Constitution can be
amended.

9. Under the doctrine of separation of powers & the principles
enunciated by the Supreme Court of Kenya in Justus
Kariuki Mate & another v Martin Nyaga Wambora & another
[2017] KLR, this Honourable Court lacks jurisdiction to
intervene during active  Parliament ary proceedings.

36. The gist of their grounds of opposition and submissions is that

the Petitionerds case is not justiciabl
ospecul ative f ut urTdheycitech Conmmegson for thes . 0
implementation of Justice vs National Assembly of Kenya & 2

Others (2013) eKLR , Doctors for Life International v The

Speaker of the National Assembly & Others (2006) ZACC 11 and

Robert N. Gakuru & Another v. Governor Kiambu County & 3

Others (2013 ) eKLR.

37. The Speaker of the National Assembly also argues that t he
Constitution of Kenya Amendment Bill Is under consideration before
Parliament and that, therefore, the Court lacks jurisdiction to
intervene in an active Parliament ary process. They rely on the
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decision of Supreme Court in Justus Kariuki Mate & Another Y

Martin Nyaga Wambora G another [2017 eKLR _to urge the Court
not to intervene when the matter is pending before Parliament . The
Speaker argued that the doctrine of separation of powers requires a
mutual respect between the arms of government and counsel led that
the Court should not take up a matter that is still under
consideration in the two houses. The Speaker also cited Pevans
East Africa Limited and Another v Chairman, Betting Control

and Licensing Board 7 Others (2018) eKLR in this regard.

38. In the W ritten Submissions filed and the oral highlights by Mr.
Kuiyoni, the Speaker of the National Assembly elaborated on his
Grounds of Opposition. On the issue of Amendability of the
Constitution, the 2 nd Respondent submitted that from the provisions
of Artic les 255,256 and 257, every part of the Constitution is
amendable and the power of the people to amend the Constitution is
unlimited. Mr. Kuiyoni cited Priscilla Ndululu Kivuitu & Another
(suing as the personal representative of Samuel Mutua Kivuitu

& Kiha ra Muttu (deceased) & 22 Others vs Attorney General & 2
Others (2015) eKLR  where, he said, the Court recognized the power
of the People in amending any part of the Constitution.

39. The only |l i mi tati on t o t he Peopl ebd
Constitution, Mr. Kuly oni said, was the failure to comply with the
Constitutionds own procedure. He argued

a special procedure to amend the current constitution was as a result
of the framersd foresight on the need f

40. Turning to t he substance of the Petition, Mr. Kuiyoni argued
that the Constitution is a living document that needs to respond to

new needs and changing societal demand. He urged the Court not to
grant the prayer seeking to declare certain parts of the Constitution

una mendable because Article 1 recognizes the sovereignty the people
who have the unlimited power to decide how they want to be
governed.
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41. He further submitted that the framers of the Constitution saw

the need for amendments and included Article 255, which sets in
clear terms how the constitution can be amended. He insisted that all
Articles are amendable under Article 255. He also referred to the two
modes of amendment provided for, that is, Parliament ary or Popular
Initiative and urged the ~ Court to dismiss the Petitions.

42. The 3 Respondent (Speaker of the Senate) opposed the
Consolidated Petitions and filed his Grounds of Opposition dated 10 th
February 2021 to all the Consolidated Petitions. The Grounds of
Opposition cover all the eight Petitions. They are as f ollows:

1.THAT the Constitution of Kenya grants the people of
Kenya sovere ign and an inalienable right to determine
their form of governance.

2. THAT the Constitution recognizes the sovereignty of the
people of Kenya and provides how they can either
directly or through their democratically
elected representatives. In exercising sovereign power,
the people or their democratically elected representatives
can amend the constitution.

3. THAT the Constitution and more particularly Articles 255,
256 and 257 sets in ver Yy precise, clear and concise
manner in which the Constitution can be amended.

4. THAT Article 255 of the Constitution has already provided
for matters that form the "basic structure” of the
Constitution which can only be amended by the
people exercising thei r sovereign right directly in a
referendum.

5.THAT to the extent that the Petitioners challenges the
sovereign power of the people to amend certain Chapters
of the Constitution, the same is a challenge to the
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validity and legality of the Constitution contra ry to the
provisions of Article 2(3) of the  Constitution.

6. THAT the Petitioners seek an opinion of the Honorable
Court on theoretical questions and not triable legal issues
to be addressed by this Honorable Court hence is
frivolous, incompetent, vexatious, misconceived and an
outright abuse of the Court process.

7. THAT the petition does not disclose any right that is being
infringed or threatened  with infringement as to affect the
Petitioners.

8.THAT the petition challenges legislative proposals that
Parliame nt considered but were not enacted into law and
the mere introduction of Bills in Parliament does
not prima facie constitute a violation of the Constitution
and as such the Petition herein  is an academic exercise.

9. THAT the Petition offends the principle of  justiciability and
hence premature and moot.

10. THAT the petition and orders sought are defective and
the Court has no jurisdiction to grant the orders as
framed as this would amount to prior judicial restraint.

11. Based on the foregoing, this Honourable Court lacks
jurisdiction to entertain the  Petition as drafted and ought
to strike out the petition with costs to the 3 @ Respondent.

43. I't was the Speakerds contention that
grants the people of Kenya sovereign and an inalienable right to

determine their form of governance and provides for how they can

amend the constitution either directly or through their democratically

elected representatives.
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44. The Speaker argued that the Constitution and more particularly
Articles 255, 256 and 257, are clear about the way the Constitution
can be amended. That Article 255 of the Constitution has already
provided for matters t hat form
Constitution which can only be amended by the people exercising
their sovereign right directly in a referendum.

45. |t I's also the Speakerds case that

any infringement or threat to any right, and that the mere
introduction of Bills in Parliament does not prima facie constitute a
violation of the Constitution. Consequently , the Speaker argues that
the Petition and orders sought are defective and the Court has no
jurisdiction to grant the orders as framed as this would amount to
oprior judicial restraint. o

46. The BBI Secretariat together with Hon. Raila Amollo Odinga
filed a j oint Statement of Response to the Consolidated Petitions. The
list the following consolidated grounds:

1)THAT the Petitions herein are a mere afterthought, an
abuse of the Court process and vexatious.

2)THAT the Petitions are merely speculative, generalized,
hypothetical, and have not been pleaded with specificity
and hence they offend the principles of pleading with
precision as stipulated in the  Anarita Karimi Njeru vs
Republic [1979] KLR C  ASE.

3)THAT the Petitions are an abuse of the  Court process and
an inv itation for the Honourable Court to encroach on the
legislative mandate of the National Assembly, the
County Assemblies, and the Senate, and hence the same
offends the doctrines and principles of  separation of
powers.
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4)THAT the issues raised in the Petition s herein are res
judicata and some offend the doctrine  of sub judic e hence
the provisions of Sections 6 and 7 of the Civil Procedure
Act, as they have been heard and determined by  Courts
of competent jurisdiction with finality and / or some are
pending heari ng and determination on merits before
Courts of competent and concurrent jurisdiction.

5)THAT the Petitions are founded on a misinterpretation
and misapplication of the Constitution of Kenya, 2010
and various legislation.

6)THAT the Petitions herein are spec ulative and pre -emptive
as they are an invitation for the Honourable Court to pre-
empt the outcome of an intended legislative process and
to encroach on the mandate of the National Assembly, the
Senate and the various County Assemblies.

7)THAT the Petitions are a mere after thought and offend
the political question doctrine, wherein the Petitioners are
merely inviting the Honourable Court to encroach and
substitute the views of the legislature, the Executive and
the people of Kenya .

8)THAT the Petitions offen d the provisions of Sections 106
and 107 of the Evidence Act on the burden of proof as
mere generalized assertions and allegations have been
made without any such supporting evidence and hence
the Petitions are fundamentally defective.

9THAT no such harm a nd/or prejudice has been
demonstrated in any of the Petitions and none of the
Petitioners has adduced any such evidence of violation
and/ or contravention of the law to warrant the
interference and involvement of this Honourable Court in
the constitutional amendment process.
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10) THAT the Petitions are a mere afterthought as the
Petitioners are selectively seeking to exercise their
fundamental rights and freedoms to the detriment of the
Respondents herein in _light of the fact that there have
been several attempt s to amend the Constitution and
none of the Petitioners herein ever sought to challenge
and/ or impinge the said past processes including, the
OKOA KENY A MOVEMENT and the PUNGUZA
MZIGO INITIATIVE among others.

47. The BBI Secretariat and Hon. Raila Amollo Oding a also filed an
Affidavit sworn by Dennis Waweru in Response to Petition E282 of
2020. The same is dated 5 " February 2021. He depones that the
Petitions are an abuse of the  Court process. That the issues raised in
the Petition lack justiciability since th ey are speculative and invite
the Court to read into non -existent provisions of the Constitution.

48. BBI Secretariat and Hon. Raila Odinga allege that the Petitions
are an abuse of the Court process and are vexatious because they are
speculative and offend th e principles of pleadings with precision as
stipulated in  Anarita Karimi Njeru Vs Republic (1979) eKLR

49. They contend that Petitioners are inviting the Court to encroach
on the legislative mandate of  Parliament which offends the doctrine of
separation of p owers. That the issues raised in the Petitions are res
judicata while some offend the doctrine of  sub judice.

50. It is their case that the Petitions are founded in
misinterpretation of the law and are speculative and preemptive.
That they offend the Politic  al Doctrine question and Section 106 and
107 of the Evidence Act on a burden of proof as they are mere
generalizations.

51. They contend further that the Petitions have not demonstrated
or adduced any evidence of violation or contravention of the law to
warra nt interference by the  Court in the Constitutional Amendment
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process and the Petitioners are seeking to exercise their fundamental

right to the detriment of the Respondents. This they say is because

the Petitioners never challenged previous attempts at ame nding the
Constitution.

52. They submitted that the Doctrines of Basic Structure;
Unamendability and eternity clauses do not apply in Kenya. They
faulted the Petitioners for mixing up the concepts of Basic Structure
Doctrine, the Concept of Unamendability and Eternal clause, which
they argue must be distinguished.

53. They attributed the origin of the doctrine of basic structure to
the Indian decision in Kesa vananda Bharati Spiradagalvaru v
State of Kerala . They pointed out that in the said case, the Supreme
Court of India appreciated the uniqueness of the Indian Constitution
and the applicability of the doctrine within the Indian context.

54. They enumerated the distinguishing factors for the Indian
context and argued that a combined reading of Article One, Chapter
Sixteen and the Decision in the Rev. Timothy Njoya case, make it
explicit that the doctrine is inapplicable in Kenya.

55. They also faulted the doctrine for lacking universal acceptance.
They cited the Singaporean cases of Teo Soh Lung vs Minister of
Home Affai rs (1989) 1SLR (R) 46 1 and Ravi s/o Madasamy vs
Attorney General, OS No. 548 of 2017 and Summons Nos. 2619

and 2710 of 2017 , the Ugandan cases of Paul K. Ssemogerere
and Others Vs Attorney General: Supreme Court Constitutional
Appeal No. 1 of 2002 and Male Mabirizi and Others vs Attorney
General of Uganda (Constitutional Petition 49 of 2017
(Consolidated with Petition Nos. 3, 5, 10 and 13 of 2018) (2018)

UGCC 4 (26 July 2018 ), the Zambian case of Law Association of

Zambia and Another vs Attorney General of the Republic of
Zambia 2019/CCZz/0013, Malaysian case of Loh Kooi Choon vs
Government of Malaysia (1977)2MLJ 187, in and the Tanzanian
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case of Honourable Attorney General of Tanzania vs Reverend
Christopher Mitikila, Civil Appeal No. 45 of 2009.

56. On the issu e of Eternity clauses, Counsel for BBl and Hon.
Raila Odinga submitted that the eternity clauses are actual
constitutional provisions ma d e [
constitution. Counsel concluded that the principle of eternal clauses

does not therefore apply in Kenya since the Constitution of Kenya
does not contain eternal clauses.

57. On the concept of unamendability, Counsel argued that the
concept is an academic one, not supported by Kenyan Constitution.

He relied on the Timothy Njoya  Case in which, he argued, the Court
affirmed the Indian case of _Keshava Memon Vs State of Bombay.

He claimed that the Court warned against the use of the concept. He
further argued that Chapter 16 itself is a statement of amendability

and that reservation of some matters for the people through a
referendum acts as a safeguard.

58. In conclusion, they warned the Court against allowing the
prayers in Petition 282. According to them, it would amount to
usurping the Powers of Article 255 and offending Article 2(3) of the
Constitu tion.

59. The Amicus Curiae, Kenya Human Rights Commission (KHRC)
made both written and oral submissions. Their written submissions
are dated 15 t March 2021. The submissions were adopted by Kituo
Cha Sheria, an Interested Party in the matter.

60. The KHRC sided with the Petitioners on the applicability of the
doctrines herein in Kenya reached the conclusion that there was an
implied limitation on constitutional amendments.

61. They contended that the proposed constitutional amendments
would alter pure  President ial system in the 2010 Constitution as well
as the basic structure of the executive, the concept of separation of
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powers, undermine the independence of independent commissions
and threaten the devolved system of government.

62. The Amicus curiae also supported th e Petitionerds a
that Chapters One, Two, Four, Nine and Ten form part of the basic

structure of the Constitution, that cannot be amended under Article

256 or 257 and that the BBI steering committee does not fall under

the <category o fativecas tsuclz, & rcauld not imifiate ia

popular initiative.

63. The Amicus Curiae, therefore, concluded that that spirit and
tenor of the Constitution ought to permeate the process of Judicial
Interpretation as stated in the matter of the Interim Independent
an d Electoral Commission Constitutional Application No. 2 of

2021. They proposed full implementation of the Constitution rather
than an amendment

64. Duncan Oburu Ojwang, John Osogo Ambani, Linda Andisi
Musumba and Jack Busalile Mwimali were also admitted as Ami ci
based on their expertise in Constitutional law. Their Amici Brief is

dated 11 th September 2020. In their brief, they offered to assist the
Court in adjudicating on the issues raised in the consolidated
petitions.

65. They identifi ed wh a tationahegalstandaiddoé d o0i n't
Amendments of Constitutionsd by which,
and which apply to this case. They also presented comparative

jurisprudence and best practice in respect of the Constitution and

standards such as public participa tion.

66. The Amici brief raised four other issues i.e. the role of the Court
in interpretation of the Constitution, the Basic Structure Doctrine,

the limits of the Constituent power and state duty in international

legal standards.
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67. The Amici also filed submiss ions to the Consolidated Petitions.
The same is dated 9 t Match 2021. On the issue of the applicability of
the legal and judicial doctrines herein, the Amici submitted that the
doctrines did not apply to shield the entire specific chapters of the
Constitut ion from unamendability, but rather, to protect amendment

of specific provisions to the Constitution, whose effect would either be

to interfere with the basic structure or essential features of the
Constitution.

68. Ms. Nyiguto made oral submissions on behalf of the Amici, and

reiterated the contents of their brief and written submissions. She

urged the Court to zealously protect the Constitution from what she

call ed aamnmenydomant cultureo as had been
reiterated that doctrine of Basic Str ucture shielded all provisions that

form the basic structure of the Constitution and not the specific

chapters listed in the Petition.

.  PETITION No.E397 OF 2020

69. The Petitioners in  Petition No. 397 of 2020 , The Kenya National
Union of Nurses, pleaded that following the establishment of the Steering
Committee, and upon invitation to the public to submit memoranda by

the Steering Committee, the Petitioner duly submitted its proposal on four
thematic areas, to wit: The Establishment of an Independent
Constitut ional Health Service Commission; Recognition of Universal
Health Care as a Human Right; Expansion of Free Basic Education; and

The Removal of the Salaries and Remuneration Commission. The
Petitionersd Proposal was contained t"in
August, 2019 and submitted on the 9 th - August, 2019 and the said
proposals we in form of a Bill.

70. After hearing the Petitioner together with other healthcare workers on
the above pertinent issues, the Taskforce released a report in October,
2019 in which it fully captured the aspirations of the health care workers
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to the extent that it was extremely necessary to transfer the health sector
personnel element from the County Governments to an Independent
Health Service Commission to enable sharing of the ver y limited health
experts. The meaning, tenor and effect of the said proposal, according to

the Petitioners, was that an Independent Health Service Commission
could only be achieved by amending the relevant parts of the
Constitution. Those amendments would encompass recognizing it as an
independent constitutional body with the same status as other
constitutional bodies for other professionals and careers such as the
Parliament ary Service Commission, The Judicial Service Commission, the
Teachers Service Commi ssion and the National Police Service
Commission. It was therefore the legitimate expectation of the Petitioner

and others within the health care profession and all Kenyans at large that

their proposal and aspiration for an Independent Constitutional body that
would be in charge of training, recruitment, deployment, transfers, and
promotions so that health workers are not at the mercy of Governors
would be achieved. Accordingly, the Petitioners legitimately expected that

the Taskforceds r e d®dwould keeffully@aptuedia the 2 0
subsequent report of October 2020 which would then lead into the
Amendment Bill.

71. The Petitioners lamented that contrary to the said legitimate
expectations, the Steering Committee released a second report in October,
2020 in which it fundamentally altered the October, 2019 report and has

now purported t o | i mi t t he proposed
mandate to reviewing standards on the transfer of health workers,
facilitation of resolution of disputes between employers a nd health

workers and accreditation of health institutions through a proposed bill to
amend the Health Act as opposed to a Constitutional framework which
would involve amending the Constitution of Kenya and specifically
enlisting the Health Service Commiss  ion as an Independent Body outside
the scope and powers of the Public Service Commission. The proposed
statutory framework, it was contended, is glaringly weak, reducing the
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commission to a mere advisory panel as opposed to a strong independent
and constit utional body.

72. The Petitioners faulted the justification by the Steering Committee in

doing so based on purported receipt of divergent views, stating that the
decision to remove the proposal to institutionalize an Independent
Constitutional Health Service Commission is unreasonable, unlawful and
procedurally unfair in blatant breach of Article 47 of the Constitution of

Kenya as read with Section 4 of the Fair Administrative Action Act . In
their view, the inclusion of these spurious allegations of opposition in the
final report was intended to deny their proposals and water them down

from a constitutional amendment into an amendment of an Act of
Parliament . Accordingly, the self -serving referendum proposed by the
principals who set up the Steering Committee o ught not to be permitted
to stand in the way of real reforms and that it is only just, reasonable and

fair that the whole referendum exercise under Chapter 16 of the
Constitution be stopped until the documents proposed for referendum are
legalized. If not, the whole process now being undertaken will
consummate an unconstitutional illegality by the Steering Committee.

73. It was argued that by not giving any attention to the proposal, the
Steering Committeeds action was an unf a
and abuse of powers and that to ignore the proposals of the Petitioner and

go only with a few proposals would be a great waste of state resources.

74. In support of their case, the Petitioners relied on Coughlan & Ors, R
(on the application of) vs. North & Eas t Devon Health Authority
[1999] EWCA Civ. 1871, Para 61 to 82 , Republic vs. Kenya Revenue
Authority Ex Parte Cooper K -Brands Limited [2016] eKLR , Kenya
Revenue Authority vs. Universal Corporation Ltd [2020] eKLR and
argued its aspirations and wishes toget her with those of the Health Care
fraternity ought to have been captured through the proposed Constitution

of Kenya (Amendment Bill), 2020 and not through the Health
(Amendment) Bill, 2020. They also relied on Republic vs. Public
Procurement Administrative Review Board & 2 others Ex -Parte Pelt
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Security Services Limited [2018] eKLR and argued that the decision is
blatantly discriminatory and a direct affront to Article 27(1), (2), (3), (4),

and (5) of the Constitution and also in breach of National Values an d
Principles of Governance. Further, the decision to remove their proposals
were Wednesbury unreasonable and the legitimate expectations of Health

Care workers to have an independent commission were shattered and as

such discriminatory under Article 27 of the Constitution.

75. The Petitioners therefore sought the following orders:

a. A declaration that the decision of the 1  stand 2 nd
Respondents to omit the Petitione
Independent and Constitutional Health Service Commission

from the October,2020 Report of the Steering Committee on the
Implementation of the Building Bridges to a United Kenya

Taskforce Report offends Articles 10, 27(1), 27(2), 27(4),

27(5),27(6), 27(8), 41(1),(2),43(1)(2) and 47(1) of the

Constitution.

b. The 1st and 2 d Respondents be compelled to publish a
fresh Constitution (Amendment) Bi
Proposal for an Independent Health Service Commission.

c. Thatthe 3 " Respondent be directed to stop the process

towards any referendum including receiving the signa tures,

verifying the same, and/or doing any act towards actualizing

the process of realizing a referendum and/or from submitting

the draft Bill to each County Assembly for consideration until

the 1st and 2 nd Respondent Publishes the Constitutional Bill

incl udi ng the Petitionerds Proposal

d. This Honourable Court be pleased to issue an Order
permanently restraining the 4 t and 5t Respondents from
receiving copies of the impugned draft bill from the County
Assemblies and/or from receiving Certificates approv ing the
draft bill that emanate therefrom and/or from discussing,
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and/or deliberating and/or voting on the same on the floor of
the respective Houses in any way or at all.

e. Costs of the Petition .

76. The Petition was opposed by the BBI Steering Committee, whic h took
the view that the Petition herein is a mere invitation by the Petitioner for

the Court to usurp the role of Parliament and County Assemblies and
substitute their views with that of the Petitioner on what they want and
their preferred selfish private interests. It was averred that w hereas the
Building Bridges Taskforce collected various divergent views on several
issues, not all such v iews could be incorporated and / or accommodated.
This is so because the amendment of the Constitution by popula r
initia tive is one of the processes under which a person and/or an
institution  may amend the Constitution and as such, it choses what to
include and what not to include. Being a voluntary process, a party
cannot force its views and / or opinion to be included in any such popular
initiative.

77. To the BBI Steering Committee , by submitting views to the BBI
Taskforce, there was no such legitimate expectation created and/or
promise made to the Petitioners as alleged in the Petition. This Court was
urged to invoke the doct rine of avoidance as the issues raised by the
Petitioners are mere political and policy questions which do not fall within

the ambit of the  Court . According to the BBI Steering Committee, the
proposed constituti onal amendmentis n ot a wide open-ended amend ment
to cure all such issues as proposed by the Petitioners and it is not within
the mandate of the Building Bridges Initiative to do so. Further, the
Petitioners have not exhausted all such remedies available to them and in
any event, it can always Petiti on Parliament for any such
legislative changes they seek. I n the BBI Secr
did not make out a case to warrant the grant of the orders herein and / or
the intervention by the Court .
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78. While conceding that the Petitioners indeed ap peared and submitted
their views to the BBI Taskforce and made suggestions that there be
established an independent constitutional health service commission, it

was noted that the substratum of the petition is based on the contents of
the BBI Report and th e Report of October, 2020 by the  Steering Committee
on the Implementation of the Building Bridges to a United Kenya Taskforce

Report. From the Report, i1t was contended
considered by the Taskforce and Steering Committee as i ndicated in the
Steering Committeeds Report, and the C

was need to set up a Health Service 0C
was made in the Report. The only difference in the Report and the
Petitionerds ar g u me ritioners svant tthiie aGommissioa Pe
established directly under the Constitution which is unnecessary since

under Article 59(5) of the Constitution of Kenya, 2010, one can by statute

establish Commissions that have the same powers equivalent to
Constitutional Com missions.

79. As regards the allegations of violation of Articles 10, 27 and 47 of the

Constitution, it was the Steering Committee 6 s posi tion that t
have not pleaded with precision and or adduced any such evidence in

support of the allegations t  herein. It was contended that prayers [A] and

[B] in this Petition are an invitation by the Petitioner for this Honourable

Court to take over the constitutional Amendment Process pursuant to

Article 257 while prayers [C] and [D] in this Petition have been overtaken

by events and are therefore moot.

80. The Steering Committee submitted that in respect to the conduct of a
popular initiative pursuant to Article 257 of the Constitution of Kenya,

2010, the Promoters of the Bill are under no obligation to capture t he
views of nobody else other than those supporting the initiative. The
constitutional recourse for Petitioners if they feel that the proposal is
unpopular, is either to lobby County Assemblies, the National Assembly

and the Senate to reject the same or mo  bilize its membership to reject the
same during the referendum and that the Petitioners cannot use the
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Court to fulfil for them their civic obligations. It was submitted that
pursuant to Article 257 (5) and (7) of the Constitution, the County
Assemblies an d Parliament do not have the powers to alter and or
improve the contents of the Constitution Amendment Bill so as to
incorporate divergent views raised through public participation. Since Bill

did not originate from the County Assembly but from a promoter, the
Counties cannot therefore hijack the process and take over such a Bill
since by purporting to do so, the Bill would lose its meaning within the
meaning of a popular initiative amendment. In any event, it would be a
travesty if all County Assemblies wo  uld amend any such Bills hence there
would be 47 amended Bills leading to lack of clarity as to which one of
them would go to Parliament for consideration.

81. Accordingly, if County Assemblies would amend, then it would also
mean that even Parliament and the senate would amend and hence the
final Bill to be subjected to a referendum would not be the same Bill that

was submitted to the IEBC by a promoter.

82. In support of the submission that there is lack of precision, the
Steering Committee relied on  Anarita Kari  mi Njeru vs. The Republic
(1976 -80) 1 KLR 1283 and Mumo Matemu vs. Trusted Society of
Human Rights Alliance [2013] eKLR , and contended that the  Court
ought to have downed its tools once it found that the case was not
pleaded with sufficient precision.

83. This petition was similarly opposed by the Attorney General based on
the following grounds:

1. That the mere fact t
prevail in the 1 st Respondentd
invalidation ofthel stRespondenitd

report does

hat t he Petit
S
S repo

2. That there is no legal duty imposed upon the Respondents to
unreservedly accept all proposals received through public
participation.
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3. That the issuance of the orders sought would constitute unlawful
usurpation of the Respondents discretion.

4. That the peti ti on does not evince how
under Article 27(1), (2), (4), (5), (6), (8), 41(1), (2), 43(1) (2) and 47(1)
of the Constitution was infringed.

5.The 1st Respondent 0s action di d not |
Petitionerds r iagdh gromoteoits propostli fart aa
Independent Health Services Commission.

6. The Respondents cannot be compelled to publish a Constitution
of Kenya Amendment Bill  with particular content as that would
amount to directing the Respondents to exercise discretion in a
particular manner.

7. The Respondents cannot be compelled to publish a fresh
constitutional bill including the Petitioners proposal as there is no
legal duty imposed upon the Respondents to publish a
constitutional bill in the first instance.

8. That the provisions of Article 257(5) of the constitution confers
upon the Independent Electoral and Boundaries Commission the
responsibility to determine in the first instance whether a proposed
amendment of the constitution by way of popular initiative has met
the requirements of Article 257 before submitting the draft Bill to
each County Assembly for consideration.

9. That the Honourable Court lacks the jurisdiction to impose upon

a promoter of a Constitution of Kenya Amendment Bill the contents
of such a bill.
10. That under the constitution of Kenya the power to

determine the merits or demerits of the contents of a proposed
constitution amendment bill is reposed upon legislative assemblies
and the Kenyan voter.
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11. That the Petition is without merit.

84. Itwas submitted b ythe Honourable Attorney Generalthat Pet i t i on
claim is premised on a mis -appreciation of the law on public participation

as it is erroneously premised that all views of participants in a public fora

or in a pre -legislative process must be incorporate  d into a draft Bill. In
support of this position the Attorney General relied on Republic vs.
County Government of Kiambu Ex Parte Robert Gakuru & Another

[2016] and British American Tobacco Ltd vs. Cabinet Secretary for

the Ministry of Health & 5 Others [2 017] eKLR .

85. 1t was the Attorney General ds submi ss
entire petition is premised on the one
were not ultimately expressed in the draft constitutional Bill and not on

the basis that there was no public participation, the same is without

merit and ought to be dismissed. According to him, the provisions of

Article 257 allow any person to propose an amendment to the constitution

through a popular initiative, the same Article provides that it is the

promoter of the popular initiative who shall formulate it into a draft Bill

and in the instance case, the Petitioners are not the promoters of the

popular initiative and that further, the fact that there is a proposed

amendment of the Constitution does not in any way prevent the
Petitioners from initiating their own popular initiative to amend the

Constitution to include their proposal. The Attorney General further

submitted that there is no constitutional or statutory provision of the law

that compels the promoters of the ongoing popular initiative process to

include the Petitionersd proposal i n tFr
and would be amiss if it were the Court to issue the injunctive orders
sought in the absence of a legal duty imposed upon the R espondents by

express provision of law.

86. The Attorney General argued that the order sought against it are
essentially judicial review orders of mandamus and prohibition and
submitted that they dondt meet the cri
Based on t he decisions in  Republic vs. County Secretary - Nairobi City
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County & another Ex Parte Tom Ojienda & Associates [2019] eKLR :
Apotex Inc. vs. Canada Attorney General 1993 Can LIl 3004 (F.C.A) ,
[1994] 1 F.C. 742 (C.A)), affd 1994 CanLll 47 (S.C.C.) , [1994] 3 S.C.R.
1100 and Dragan vs. Canada (Minister of Citizenship and
Immigration) 2003 FCT 211 (CanLll) , [2003] 4 F.C. 189 (T.D.),
af f 2083 FCA 233 (CanLll) , 2003 FCA 233) . Based on Manyasi vs.
Gicheru & 3 Others [2009] KLR 687 , It was contended that the
promoters of a popular initiative Constitution of Kenya Amendment Bill
have the discretion to determine what to include in their proposed Bill

and that the Court cannot compel them t 0 exercise their discretion in a
particular manner as proposed by the Petitioners.

87. Regar ding t he all egation of breach
expectation, the Attorney General submitted that the petitioner had not
established the basis of such expe ctation and reliance was placed on
Communication Commission of Kenya vs. Royal Media Services Ltd

& 5 Others [2014] eKLR , R (Bibi) vs. Newham London Borough
Council [2001] EWCA Civ 607 [2002] 1 WLR 237 and De Smith, Woolf
&Jowell, oJudi ci al Revi ewt obht Ad eni6Ed Sweet &
Maxwell page 609.

88. I n t his case It was t he Attorney G
express promise has been demonstrated to a have been made to the
Petitioners and secondly, there is no evidence that the promoters of the

Constitution of Kenya Amendment Bill have acted unlawfully in relation

to any commitments given to the Petitioners.

89. It was noted by the Attorney General that some of the reliefs sought
have been overtaken by events and there is no merit in issuance of the
same. In sum, 2 nd respondent contended that the instant petition is
devoid of merit and ought to be dismissed with costs.

90. The Independent Electoral and Boundaries Commission (the IEBC)
similarly opposed the petition. According to it the petition has been
overtaken by events to the extent that it challenges a process of a
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constitutional character which have already taken place. Having
forwarded the Constitution of Kenya Amendment Bill , to the respective
county assemblies vide their letter dated 26 th January 2 021, by which
time there were no orders barring it from doing so, prayers being sought
against it are moot.

9. 1t was t he | EBCO scomptiesl withithe merification tand i t
conformity mandate and the referendum mandate as enshrined in the
Constitutio n and u rged this Court to permit continuation of the activities

carried out by the Steering Committee and relied on Samson Owimba
Ojiayo vs. Independent Electoral and Boundaries Commission (IEBC)
& Another [2013] eKLR as well as Diana Kethi Kilonzo & Anoth erv

Independent Electoral and Boundaries Commission & 10 Others
[2013] eKLR , Titus Alila & 2 Others (suing on their own behalf and
as Registered Officials of the Sumawe Youth Group) vs. Attorney
General & Another [2019] eKLR

92. The National Assembly and the Senate substantially adopted the
positions taken by the foregoing Respondents.

. PETITION No. E400 OF 2020

93. According to the Petitioners in Petition No. E.400 of 2020 , there

are several proposed amendments on a raft of issues that the impugned

Constitution  Amendment Bill seeks to amend. In their view, the hurried

and rushed launch of the signature collection prior to availing the said

Bill to the public for them to study, internalize and understand in

details what issues are proposed to be amended is a clear attempt to
subvert the peopleds free wildl to exer
there is a likelihood of the public making uninformed choices over such

an important exercise. It was contended that a deliberate failure by the

state to undertake thorough civic education prior to the collection of

signatures in support of the impugned Bill is a blatant compromise on

the peopleds ability to exercise free \
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Values and Principles of Good Governance as espoused under article 10
of the Constitution. To the Petitioners, the public have a right to
abundantly understand the issues proposed for amendment and fully
participate in matters affecting their governance hence the need to be
meaningfully consulted in policy making as oppos ed to them being
coerced using state machinery into embracing a constitutional
amendment process.

94. It was averred that the process of endorsement of the Amendment
Bill and the collection of signatures thereof is being championed,
campaigned for and pushed by the National and the County
Governments as well as other state and public officers acting in their
official capacities using public resources to finance, marshal and
mobilize support for the said Amendment Bill.

95. It is contended that the BBI process tha t has resulted in
introducing the Amendment Bill that was not flagged by the citizens of
Kenya and the petitioners took issue with the role of the Government

and other state and public officers in matters constitutional
amendment within the auspices of Art icle 255, 256 and 257 of the
Constitution. According to them, the BBI process was informed by
ulterior motives where the political class usurped the sovereign power of

the citizens of Kenya. This was informed by the fact that the object of

BBI as spelt out in the terms of reference set out in the Gazette Notice
Number 5154 dated 24 ™ May 2018 did not foresee a proposal for
amendment of the Constitution. Accordingly, the turn of events in the
second appointment of the Steering Committee was an afterthought a nd
a clandestine process to hoodwink Kenyans.

96. Since the recommendation of the BBl Taskforce was in form of an
advice to the President, the attempt to formulate constitutional
amendment were and are a derogation from its mandate and scope
hence the subsequ ent process of validation of the initial report,
formulation and publication of the Amendment Bill is unconstitutional.
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97. The Petitioners are aggrieved that the said BBI process was made

in total disregard of the national values and principles and in
partic ular, without granting members of the public and/or relevant
stakeholders their constitutionally guaranteed opportunity to contribute

to the said decision. In their view, the BBI -prompted amendment of the
Constitution violates the Sovereignty of the People safeguarded under
Article 1 of the Constitution.

98. In this P etition, this Court is being invited to make a
determination whether the state, through a government sponsored
initiative, for purposes of a constitutional amendment can purport to
directly exercis e sovereign power by virtue of Article 1 of the
Constitution. To the Petitioners, the BBI process violates the spirit of
Article 256 and 257 of the Constitution which are the two avenues
prescribed in Article 255 by which the constitutional amendment can

be I nitiated. | n t h e PRriament dryoinitetivéd 8s
envisaged under Article 256 is a constitutional amendment process
where sovereign power of the people is exercised indirectly through the

\"

peopleds democratically @l Radanmendt as thepr e s

legislative arm of Government. On the other hand, a popular Initiative

as envisaged under Article 257 is peoples ddriven constitutional
amendment process devoid of the political class where sovereign power

of the people is exercised di rectly. In this case, the BBl -initiated
constitutional amendment process falls in neither of the two processes

as the same was not prompted by Parliament nor Wanjiku and as such
the process derogates from the set out Constitutional principles and
procedure .

99. The BBI, it is further contended, having been initiated by the
President (an elected representative of the people) violates the sovereign
right of the people of Kenya to exercise power directly by proposing an
amendment to the constitution that is disgu ised as a popular initiative
when it is not. It was contended that an amendment of the Constitution

by a Popular Initiative as envisaged in Article 257 must originate from
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the electorate devoid of influence of any representative. In this case, the

Steering Commi tteeds recommendation was 1 n
President and any attempt to formulate a constitutional amendment

were and are a derogation from its mandate and scope as their
operations were not sanctioned by the people of Kenya. This, it is
submitted, demonstrates that Kenyans were induced and/or coerced to

endorse a document that they were not aware of and that what was

availed to the public were signature booklets and not the physical

copies of the BiIll.

100. It follows, according to the Petitio ners, that the Steering
Commi tteeds il nvol vement I n Cdnstdufion iofn g t !
Kenya Amendment Bill was beyond its scope as it lacked capacity since

its operations were not sanctioned by the sovereign will of the people of
Kenya in violationof A rti cles 1(1) and 157 of the.
position that elected representatives of the people of Kenya, led by the

President have usurped the sovereign power of the people of Kenya by

pushing a constitutional amendment in a manner devoid of the

principles laid down in the Constitution. In support of their

submissions the Petitioners relied on Katiba Institute & Another vs.

Attorney General & another [2017] eKLR and Law Society of Kenya

vs. Attorney General & another; Mohamed Abdulahi Warsame &

an other (Interested Parties) [2019] eKLR and submitted that, by

allowing a process devoid of adherence to the constitutional provisions,

the President has violated Article 3 of the Constitution and as such he

has failed in his duty to preserve, protect and d efend the Constitution.

101. I n t he Petitionersd Vview, the power
through a popular initiative must be exercised directly and not by

anyone on behalf of the people. In this case, it was submitted, there is

evidence showing that BBI is n either a Parliament ary nor popular
initiative but it is an idea conceived by the President , an elected
representative of the people who cannot exercise legislative power for or

on behalf of the people. According to the Petitioners, the only instance
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that t he people have reserved legislative authority is on matters of
amending the Constitution and that under Article 257 of the
Constitution the legislature only plays a ceremonial role.

102. Citing the manner in which the Amendment Bill was passed in
some counties such as Siaya, the Petitioners questioned the speed at
which the County Assemblies passed the Bill and contended that the
process is quite clandestine in nature and if not declared
unconstitutional, the provisions will become unchallengeable law as
provid ed under Article 2 of the Constitution.

103. It was submitted that owing to the fact that the President has an
oversight role on Parliament , he cannot initiate a process leading to
drafting of Bills including the impugned Constitution of Kenya
Amendment Bill . In this regard the Petitioners relied on Doctors for
Life International vs. Speaker of the National Assembly and

Others _and Coalition for Reform and Democracy (CORD) & 2 Others

vs. Republic of Kenya &10; Others [2015] eKLR.

104. According to the petitioners, un  der the third schedule to the
Constitution, the  President took an oath and solemn affirmation of

allegiance to, inter alia , obey, preserve, protect and defend the
Constitution and all other laws of the Republic and to protect and

uphold the sovereignty, in tegrity and dignity of the people of Kenya.

That oath, it was asserted, prohibits him from being involved in a

process of altering the current state of the Constitution. This argument

is based on the fact that the ordinary English meaning of the word
OPreersved6 is to maintain something in its

105. It was contended that the Bill contravenes Article 257 of the

Constitution in that it is the initiative of the holder of Presidency who is

the head of state and government, therefore lackin g in form and
structure that befits a popular initiative. Having not originated from

Parliament , as neither of the two housesd i
is devoid of constitutional backing stipulated under Article 257 of the
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Constitution and that thi s was admitted by the President on the 25 t
November, 2020, during the launch of the Bill where he disclosed that

the BBI process culminated from talks between two people with the
purpose to stabilize the country and find peace. In the circumstances,

the d rafting of the Bill, the publication, the launching and distribution

and the roll out of signature collection is unconstitutional.

106. It was opined by the Petitioners that by dint of Article 257 (5) and

(7) the term oO0considerationoddeamantowappr
County Assemblies to alter and or improve the contents of a
Constitution of Kenya Amendment Bill SO as to incorporate divergent
views as is always the case in a proper legislative process. In their
opinion, the Constitution cannot have envisage d the term approve to
mean a blanket acceptance or rejection of the bill as that would claw

back the legislative role of County Assemblies and Parliament .

107. It was further contended that by dint of Article 257(10), the IEBC

is constitutionally required to s ubmit to the people all the proposed
amendments as distinct and separate referendum questions so that the

people can exercise their free will to approve or reject specific proposals

to the amendment as opposed to a mere (
entre amendment bil I . |l n their view, a m
Amendment Bill violates the Peoples exercise of free will in that it

hinders the voter from making a choice between a good amendment

proposal from a bad one since the good proposals could be rejected with

the bad proposals and vice versa.

108. It was submitted that  in the spirit of the Constitution where there
are several amendments, as in this case where the impugned Bill has

more than 18 amendments touching on different clauses of the

Constit ution, the IEBC is obliged to formulate several referendum
guestions as envisaged under Section 49 in the Elections Act, so as to

give a chance to the people of Kenya to choose which of each proposed
amendment they would vote in support of or against.
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109. This argument was partly based on the fact that a referendum
being a costly affair which will cost the taxpayer billions of shillings, the
exercise should be undertaken in strict conformity with principles of

Public Finance which, under Article 201(d), dictate s that public money
shall be used in a prudent and responsible way. If the people are given

an opportunity to approve specific proposals to the amendments that

are acceptable to them and at the same time being afforded a chance to

reject the unacceptable o nes, no money shall have been used in an

i mprudent manner as is I|likely to be
the entire bill on account of a few proposals that are unacceptable.

110. The Petitioners also aver that the amendment of the Constitution
process o ught to be guided by legislation right from the drafting of the
amendment bill, to the collection and verification of signatures all the

way to presentation of the bill to County assemblies as well as
Parliament and up to the referendum stage. However, the re is no
National law on referendum that is to guide on collection, receiving,
verification and approval of signatures by IEBC as well as the manner of
forwarding and debating of the Amendment Bill by the County
Assemblies and Parliament .

111. It was submitted that the IEBC lacks capacity, to receive, verify
and approve signatures of the alleged Kenyan voters who endorsed the
impugned bill and that Kenyans were not given reasonable time to
process the over one thousand paged document, only accessible on the
website. Further, it was contended that the County Assemblies, are
barred by the Constitution from debating a document whose purpose is

to amend the Constitution when the said document is null ab initio for
failing to meet the provisions of the Constitution. A ccording to the
Petitioners, the County Assemblies acted ultra vires Article 10 of the
Constitution, as majority of the County Assemblies did not carry out
public participation and reliance was placed on Doctors for Life
International vs. Speaker of the Na tional Assembly and Others
(CCT12/05) [2006] ZACC 11; 2006 (12) BCLR 1399 (CC); 2006 (6) SA
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416 (CC) and Robert N. Gakuru & Others vs. Governor Kiambu
County & 3 others [2014] eKLR

112. Before us, it was submitted that neither Parliament nor County
Assemblies have had guiding principles on how to conduct their
business while debating a Bill of great magnitude as an amendment to

the Constitution and reliance was placed on Republic vs. County
Assembly of Kirinyaga & Anor EX -Parte Kenda Muriuki & Anor
(2019) eKLR, and Nubian Rights Forum & 2 others vs. Attorney
General & 6 others; Child Welfare Society & 9 others (Interested

Parties) [2020] eKLR

113. In addition, since IEBC does not have specimen signatures of the
registered voters in Kenya to warrant a comparison for verification and
approval of the signatures collected, any attempt to carry out
verification is unlawful and/or illegal. To the Petitioners, IEBC ought to
demonstrate that it has laid down procedures and mechanisms for
signature verification and whether Ke nyans shall be accorded
opportunity to confirm that they wilfully endorsed the Amendment Bill

and whether the citizens of Kenya have been accorded an opportunity

to understand the amendments being prompted in the Amendment Bill.

114. 1 n t he Pet it ithe dBBC Gas made @ wlear that it is
running away from its constitutional duty to verify that the bill was
supported by more than 1 million voters and that verification must
connote and include the need to check if the persons named in the list
are genuin e. They proposed that the provisions under Article 8 on the
duty of IEBC in elections and referenda should also be employed in
Article 257 because it is a higher duty. This therefore means that
verification must include going beyond the names presented. Th
Petitioners noted the admission by the IEBC that the last time they
updated their register was during the Kibra by elections making it
obvious that there is a room for malpractice. Since anyone can come up
with 1 million names, the IEBC should be not jus t be satisfied as long
as those 1 million names are voters. According to the Petitioners,
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whereas Article 86 requires IEBC to put in place systems to eliminate
electoral malpractice, it admitted that there is no legal framework on
the same.

115. The Petitioners lamented that there are no measurements in place
on the part of the Respondents to ensure that the proposed
amendments contained in the Amendment Bill shall be the same
proposed amendments that will be subjected to Kenyans through
referendum.

116. Similar iss ues were raised by the Petitioners in Petition No. 401
of 2020, No. 416 of 2020 and No. 426 of 2020 . According to the
Petitioners in  Petition No. 401 of 2020 , the launch of the drive to
collect signatures is without authority under the Constitution or any

other law. Since a Government entity exercises a delegated power, it can

only exercise its authority in accordance with the Constitution whose

edict does not expressly place the duty to pursue or initiate any

amendment to the Constitution on the National E xecutive or any state
organ, but on Parliament . The National Executive may therefore only
initiate Constitutional amendment by petitioning Parliament , in

accordance with the Constitution, the National Assembly and Senate
Standing Orders. However, since the National Executive or any of its
agents is not a person in the context and meaning of a promoter of a
popular initiative as envisaged under the Constitution, the process of
signature collection is a violation of the Constitution the potential use of
publi ¢ resources to promote a constitutional amendment initiative
under the popular initiative is unconstitutional and amounts to abuse

of power, violates the constitutional principles on public finance, and
leadership and integrity.

117. As for the Petitioner in  Petition 426 of 2020 , it was his case that
whereas the BBI Taskf orce, which in his opinion was established under

the spirit of Article 131(1)(e) and (2)(c) of the Constitution did not
include proposing constitutional changes, its latter reincarnation, the
Steering Committee, whose terms of reference included proposing
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constitutional changes, had no constitutional or other legal authority

for its establishment. Since it was established by the 1 st Respondent,
vide Gazette Notice No. 264 dated 3 ™ January, 2020, the Steering
Commi tteeds said proposed constitution
Parliament ary initiative, pursuant to Article 256, nor is it by popular
initiative, pursuant to Article 257. This according to him is because

under the Parliament ary initiative, the President has no authority or
role whatsoever prior to presentation by the Speakers of Parliament of
an enacted Bill on constitutional change to him for assent since a
Parliament ary initiative for constitutional change originates with
Parliament . Like wise, a popular initiative for constitutional change, as
envisaged in Article 257, originates with the populace outside the
structures of the State. It does not originate with a State organ, whether
Parliament , the executives at both national and county le vels, the
Judiciary, county assemblies or even constitutional commissions or
independent constitutional offices.

118. The Petitioner noted that the attempt by the Steering Committee to
convert an illegal President ial constitutional change initiative into a
popular initiative, pursuant to Article 257, falls woefully short of the
requirements of Article 257 constitutional change by popular initiative.
Therefore, t he Steering Commi tteeos
amendment is not a constitutional change by popular i nitiative, but a
purported constitutional change unlawfully initiated by the Steering
Committee masquerading as a popular initiative under the provisions of
Article 257. However, it was contended that a closer look at Steering
Commi tteeds ¢ onangeiptocessisioowsathat itcihindeed an
attempt to usurp the role of Parliament in the constitutional change
process contrary to Article 256(2)21 of the Constitution.

119. Regarding Petition No. 451 of 2018 alluded to by the
Respondents as raising similar issue s, the Petitioners contended that
the said petition is purely challenging the establishment of the defunct
Building Bridges Initiative to a united Kenya Taskforce and has nothing
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to do with the amendment of the Constitution of Kenya 2010 and that

the Respo ndents have not shown any nexus between the two petitions.

On whether an opportunity for verification of the signatures was
afforded by the Independent Electoral and Boundaries Commission, it

was deposed that on Thursday, 21 st January 2021, the IEBC relea sed
what they called an interim Verified List of BBl Supporters asking
members of the public whose endorsement of the said BBI might have

been captured without their consent to report to it latest 5pm on
Monday 25 % January 2021 thus only giving the said p rocess a weekend
to peruse through the 1.2 million signatures. Three days later the 3 rd
Respondent, issued a Press statement confirming that they were
satisfied that the Amendment Bill had met the requisite threshold

having been supported by 1,140,845 regi stered voters and that they
had already submitted the draft bill to each of the 47 County
Assemblies for consideration.

120. It was averred that the acts of demanding for incentives by the
MCAs and the act of ceding to the said demands by the government is a
blatant breach of Article 10 of the Constitution on National values and
principles of governance.

121. Regarding the issue whether the Court can grant the reliefs prayed
the Petitioners cited the cases of  Law Society of Kenya vs. Attorney
General & Another; Moha med Abdulahi Warsame & Another
(Interested Parties) [2019] eKLR, Doctors for Life International vs.

Speaker of the National Assembly and Others (CCT12/05) [2006]

ZACC 11 and Institute of Social Accountability & Another vs.
National Assembly & 4 Others High Court Petition No. 71 of 2014
[2015] eKLR and urged the Court to consider the supremacy of the
Constitution as envisaged in Article 2 of the Constitution and also be
alive to the provisions of the Preamble of the Constitution that, inter
alia, the people of Kenya in enacting the Constitution, exercised their
sovereign and inalienable right to determine the form of governance of
the country.
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122. In opposition to the Petition, the BBl Steering Committee and the
BBl Secretariat averred that the BBl Steering Commi ttee was created
and mandated with the task of initiating constitutional amendment
process.

123. It was their view that the Petitioners have not pleaded with
precision and have failed to specify the nature of the infringement and
the alleged values and princip les infringed, if any. Further, they have
failed to adduce any evidence in support of their allegations and that
their Petition is fundamentally defective as the evidence therein consists

of newspaper cuttings, documents whose source cannot be
authenticate d or vouched for and illegally obtained letters and
communication to which the Petitioners are not party to. According to
them, evidence obtained in a way that violates any right to fundamental
freedom as envisioned under Article 50(4) of the Constitution shall be
excluded if admission of the same would render the trial unfair or
would otherwise be detrimental to the administration of justice.

124. In support of the challenge to the authenticity of the annexed
documents reliance was placed on the case of Nationa | Super Alliance
vs. The Independent Electoral and Boundaries Commission and

Others, NAI High ~ Court JR No. 378 of 2017 and the Court of Appeal
case of IEBC vs. National Super Alliance(NASA) Kenya & 6 Others,

Civil Appeal 224 of 2017

125. It was averred that th e Petitioners through  Nairobi High Court
Petition No. 451 of 2018, Thirdway Alliance Kenya vs. Attorney

General and Others attempted to challenge the establishment of the
Building Bridges Initiative to United Kenya Taskforce but the same was
dismissed whic h dismissal was never challenged or appealed against.
According to them, no evidence and/or complaints have been received

or lodged in support of the allegations that the Taskforce rushed to
collect signatures.
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126. According to them, no evidence has been addu ced to prove the
assertions that the Amendment is being championed by the National

and County Governments or any state or public officers using public

resources. In their view, Petitioners having failed to submit their views

to the taskforce cannot be hear d to complain that there was no
adequate public participation, particularly, as there is no specific
compl ai nWanjikuyp @ f being | ocked out from
process.

127. Having misconstrued the provision of Articles 255 to 257, the
Petitioners, ac cording to the said Respondents, cannot purport to
impose a pre -condition that a constitutional amendment process by
popular initiative is a preserve of specific persons. In their view,
Chapter Sixteen of the Constitution of Kenya, 2020 does not in any way
specify who may move a constitutional amendment process by Popular
Initiative and that the Constitution grants the State the responsibility to
undertake any such measures to fulfil its function. According to the
them, most of the previous constitutional a mendment processes have
been initiated and sponsored by the State and that the Constitution
under various provisions and mandates requires and/or demands for

the State to take legislative and other measures to ensure the
achievement of certain constitution al objective for instance Articles
21(2),27(8) and 55 among others.

128. The Petitioners were faulted for adopting a narrow approach
wherein they seek to advance their selfish interest in a parallel process
through their attempts to amend the Constitution throu gh the Punguza
Mzigo Bill,2020. Since the Constitution provides a broad and self -
executing process in regard to the amendment of the Constitution by
popular initiative, it was averred that the Petitioners cannot purport to

impose and/ or introduce new term s and /or pre -conditions not
expressly stipulated under Article 257 of the Constitution. Further, no
evidence had been adduced to support the allegations on the use of
billions of shillings.

Petition No. E282 of 2020 (Consolidated). Page49



129. Contrary to the assertions of lack of legal framework, the said
Respondent so position was t hat t her e
Regulations to govern such referenda in Kenya and that over the years

the IEBC has conducted and engaged in similar exercise. It was

disclosed that the IEBC put in place mechanisms for signature

verification and that it invited members of the public to verify and

confirm as evidenced by the Public Notice issued in that regard.

130. I n the said Respondentsd view, this |
the Court to encroach on the legislative mandate of t he National
Assembly, the Senate and the County Assemblies. Since the Senate,

National Assembly and the County Assemblies were yet to receive,

debate and deliberate on the Amendment Bill, and thereafter approve or

reject it, is their view was that the Peti tioners have prematurely invoked

the jurisdiction of this Court .

131. It was submitted that the BBI Secretariat is a voluntary political

alliance that can only be judged under Chapter Sixteen of the
Constitution and that it is on record that at least one millio n signatures

were collected and there is no suggestion that the process did not

conform to the requirements of Chapter Sixteen of the Constitution. It

was also submitted that the Court cannot substitute the
that the process commenced was ap  opular initiative.

132. According to them, the absence of a legislative framework is not
fatal for the Amendment Bill since there is no suggestion that the
provisions of Chapter Sixteen of the Constitution of Kenya are
inadequate and the Constitution itself doe S not require any special
legislation to be enacted for purposes of implementing Chapter Sixteen.

It was further submitted that once the Bill has been approved by at
least 24 counties and at least one of the Houses of Parliament , the
Commission cannot be b arred from conducting a referendum based on
the findings in the case of  Titus Alila & 2 Others (suing on their own
behalf and as Registered Officials of the Sumawe Youth Group) vs.

Attorney General & Another [2019] eKLR
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133. Regarding the contention that the Steering Committee is an
unlawful entity, it was submitted that this matter is awaiting
determination before the  Court in the case of Kakamega High Court
Petition No.12 of 2020 (Formerly Nairobi High Court Petition)
Okiya Omtata vs. Attorney General & Anot her and that it is distinct
from the BBI National Secretariat which is a promoter of the
Amendment Bill.

134. As regards public participation in the constitutional amendment
process it was submitted that the draft proposed Constitution of Kenya
Amendment Bill , The Building Bridges to a United Kenya Taskforce
Report October, 2020 and The Building Bridges to a United Kenya from a
Nation of Blood Ties to a Nation of Ideas -A Report by the Presidential
Taskforce on Building Bridges to Unity, Advisory 2019 , are a prod uct of
a wide comprehensive and broad consultative engagement and public
involvement all over Kenya, which process entailed voluntary
nationwide public participation. Reliance was placed on Republic vs.
County Assembly of Kirinyaga & Another Ex parte Kend a Muriuki
& Another [2019] eKLR for the position that the effect of the lack of
public participation can only be determined upon the conclusion of the
process envisaged in Article 257 of the Constitution.

135. According to the BBI Steering Committee and the BBI Secretariat,
there cannot be an omnibus challenge on the issue of public
participation as each County Assembly has enacted its own Standing
Orders on the process of engaging the public and as such the
Petitioners are under an obligation to plead with spec ificity and adduce
evidence on the failure to involve the public and the magnitude of the

same can only be ascertained at the end of the entire process once the
County Assemblies, Parliament and the Senate have concluded their
deliberations. To support thi s submission, they cited the Timothy
Njoya Case.

136. On the issue of verification of signatures, it was submitted that
Article 257(4) of the Constitution does not place any obligation upon the
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Commission to verify the authenticity of the signatures but to sim ply
ascertain that at least one million signatures have been provided in
support of the initiative. According to them, world over, similar
initiatives are verified using two main methodologies which are either
publishing names for persons who have appended their signatures in
support of the initiative to confirm their support towards the initiative

or requiring the promoters of an initiative to depose affidavits at the

pain of perjury and possible criminal indictment where the said
signatures were collected  without the prior consent of the bearers. It
was submitted that in the USA sampling of a certain percentage of
signatures for verification is used and in other states 100% verification

of signatures would be required.

137. Regarding the question whether specif  ic proposed amendments to
the Constitution ought to be submitted as separate and distinct
referendum questions to the people in the referendum ballot papers, it

was submitted that in the absence of a framework to guide this Court or
the Commission in carry ing out a Referendum, the power and mandate
to interpret the procedure to be used in conducting a referendum is
specifically granted to the Legislature under Article 94. Therefore,
Court s are expected to avoid interpretations that seem to clash with
Consti tutional values, purposes and principles. It was argued that this

Curt cannot purport to interpret a statute which has not been enacted

to guide the Commission on how to carry out a referendum and reliance

was placed on the case of Apollo Mboya vs. Attorne y General & 2
Others [2018] eKLR for the proposition that the legislature enacts
statutes and the judges interpret them.

138. In their view, the purposive interpretation as has been suggested

by the Petitioners can only be utilized by this Court in order to rev eal
the intention of the statute as was appreciated in Gatirau Peter
Munya vs. Dickson Mwenda Kithinji & 2 Others [2014] eKLR .As to

the considerations in determining the intention of a statute, reliance
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was placed on the case of Nyeri & Another vs. Cecili a Wangechi
Ndungu [2015] eKLR.

139. Section 49 of the Elections Act , it was submitted, gives the
Commission the mandate to frame the question or questions to be
determined through a referendum whmat her
separable preference 06 , O r issaenby i@sue 6 g u e st isequential r 0
voting. 6 |t was submitted that | ssue by |
Voting would be an extremely expensive process compared to instances

where there is one composite question and that this Court cannot deal

with the issue since it has been held in Re: In the Matter of the

Interim Independent Electoral Commission [2011] eKLR , that this

Court lacks advisory jurisdiction.

140. On its part the Independent Electoral and Boundaries Commission
(the IEBC) contended that in the ex  ercise of its powers under Article
257, it enjoys operational, administrative, decisional and financial
independence. Accordingly, it does not seek the direction or permission
from any other person or authority in the performance of its
constitutional mand ate. In buttressing this argument reliance was
paced on Re: The matter of the Interim Independent Electoral
Commission [2011] eKLR, Samson Owimba Oijiayo vs. IEBC &
Another [2013] eKLR, Diana Kethi Kilonzo & Another vs. IEBC &

10 Others [2013] eKLR and Comm unications Commission of Kenya
and 5 Others vs. Royal Media and 5 Others [2014] eKLR and the
Court was urged to allow the continuation of the activities carried out

by the Steering Committee.

141. According to IEBC, this Courtds supervisory jJuyisd
be exercised as against it where it is found that it did not carry out its

mandate in accordance with the Constitution. The IEBC was of the view

that all the consolidated petitions have failed to link it with the alleged

violations to the Constitution. It insisted that it carried out its
constitutional mandate of verifying that the initiative was supported by

at least 1 million registered voters and proceeded to publish 3 million
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signatures. According to it, no one has come out to claim that their
names were included fraudulently.

142. It was submitted on behalf of the IEBC that the assertion by the
Petitioners that there is no legal framework for verification does not

hold any water as the provisions of Article 257 make it possible for the

actors to know thei r obligations. In addition, the Elections Act s
sufficient enough as it sets out the steps to be followed in conducting a
referendum.

143. On his part, the Attorney General, in response to the Petition
argued that since the Constitution recognizes the soverei gnty of the
people of Kenya and provides for how they can either directly or
through their democratically elected representatives amend the
Constitution, there is nothing is unconstitutional about the people of

Kenya seeking to do so. To the Attorney Gener  al, the Constitution of
Kenya provides an elaborate process of constitutional amendments with
in-built multi -institutional checks throughout the amendment process,
which provide competent fora for redressing all the issues raised by the
Petitioners herein.  The Attorney General further argued that the
doctrine of O6constitutional avoidancedd
of the present petition and that the Petitioners have failed to apply a
contextual analysis of relevant and applicable constitutional pr ovisions.
In his view, the Constitution does not expressly preclude a government

at the national or county level, a state organ or a public officer from
promoting an amendment to the Constitution through a popular
initiative. In addition, various provision s of the Constitution place a
positive obligation on the state to take legislative and other measures
(which may include initiating constitutional amendments) to ensure the
achievement of certain constitutional objectives. According to him, the
objective o f the Constitution in establishing the instrument of
amendment by popular initiative was to ensure that any actor, private

or public, would have the opportunity to initiate proposals.

Petition No. E282 of 2020 (Consolidated). Pageb4



144. 1t was contended that all persons who have signed in favour of the
prop osed amendment bill are presumed to have read and assented to
the contents therein and therefore the legal and evidential onus of
proving otherwise is upon the Petitioners who have not discharged the
same at all. Further, the allegations that the sovereign power of the
citizens of Kenya has been usurped are false since Article 1(2) of the
Constitution provides that the people may exercise their sovereign
power either directly or through their democratically elected
representatives. It was however argued tha t the entire constitutional
amendment process provides various mediums and opportunities for
public participation including before County Assemblies, the National
Assembly and the Senate and culminating with the ultimate expression

of public participation  that is a referendum.

145. The Attorney General was of the view that the Petitioners seek to
prevent the people of Kenya either directly or through their directly
elected representatives from making political choices through Court
action. He maintained that the Petitioners will not be prejudiced in any
way if the current process proceeds to its logical conclusion since they
together with similarly minded citizens have the right to not only
campaign against the proposals but vote against them.

146. Inthe samevein,t he Petitionersd right t
own constitutional amendment initiatives will not be affected by the
current process in any way and in addition to this, the Petitioners who

are not directly elected representatives of the people cannot purpo rt to
be more authoritative in speaking on behalf of the Kenyan people than
democratically and directly elected representatives of the people
including the President who is not only a democratically elected
representative of the people but one whose thresh old for election
ensures that he has a popular mandate as provided under Article
138(4) of the Constitution. According to the Attorney General, the fact

that the process has been endorsed by over one million voters prima
facie disapproves the premise of th e petition that the same has
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County Assemblies may or may not do and as to which questions or
how questions are to be posed in a referendum are speculative, non -
justiciable and an affrontt o the doctrine of separation of powers.

147. The Attorney General contended that the applicability of Articles
255, 256 and 257 of the Constitution is not dependent on any
legislative enactment and is clearly not part of the legislation
contemplated under Arti cle 261 and the fifth schedule to the
Constitution.

148. It was disclosed that there are pending proceedings before the
Supreme Court, being Supreme Court Reference No. 3 of 2020
instituted by the County Assemblies of Nandi and Kericho and Supreme
Court Reference No. 4 of 2020 instituted by the Governor of
Makueni County. The Attorney General submitted that the subject
matter of the two references are requests for the Supreme Court s
advisory on the process by which the County Assemblies are required to
handle a Constitution of Kenya Amendment Bill through a popular
initiative under Article 257. The advisory also seeks a determination on

the process envisaged by the Constitution in regard to Parliament for
the consideration of a Constitution of Kenya Amendment Bi Il presented
under Article 257 and  specifically; if the procedure stipulated in Article
256(1) & (3) are the proper and correct procedure that Parliament must
use in consideration and passage of the  Constitution of Kenya
Amendment Bill that relates to the popular initiative under Article 257
of the Constitution.

149. The said Advisory also seeks a determination as regards Bills
containing a mixture of matters/issues some requiring referendum
under Article 255(1) and others not requiring referendum the
implicat ion of the Amendment Bill partly succeeding in a referendum,

the basis of a single  Constitution of Kenya Amendment Bill proposing to
amend numerous provisions of the constitution, whether constitution
requires a single or multiplicity of questions to be pr esented for a vote

Petition No. E282 of 2020 (Consolidated). Pageb6



at the referendum especially delineated on the basis of provisions

sought to be amended, provisions grouped on the basis of subject

matter implicated and other objectivity articulable criteria that aligns

with the constitutional amendmen t principle of ounity

150. The Attorney General urged this Court to consider the
issues/questions pending before the Supreme Court and the issues for
determination before it and specifically to exercise deference to the
Supreme Court on the questi on pending consideration before the
Supreme Court respecting the hierarchy of Court s in Kenya as
envisaged in Article 163 (7) of the Constitution. T o further buttress the
above contention the Attorney General relied on the decision of The
Supreme Court in P etition No. 4 of 2019 between the Law Society

of Kenya v Attorney General & Another [2019] eKLR

151. Based on Article 257 and the decision by Lord Wright in James
vs. Commonwealth of Australia [ 1936] A C 578, AK Gopalan vs.
The State (1950) SCR 88, 120 (50) A Sc 27, Central Province Case
1959 FC R 18 (39) AFC , it was submitted that where there is no
ambiguity in the section being interpreted, the ordinary meaning ought

to be adopted. Accordingly, the Court was urged to find that the
Constitution of Kenya does n ot expressly preclude a government at the
national or county level, a State organ or a public officer from
promoting an amendment to the Constitution through a popular
initiative and taking a lead role in the initiation of an amendment by
popular initiativ e. According to the Attorney General, beyond the
National and County Governments, there are a host of other actors in
the Constitution such as constitutional commissions and independent

offices that could potentially initiate amendments to the Constitutio n
and the Constitution in establishing the instrument of amendment by
popular initiative was to ensure that any actor, private or public, would

have the opportunity to initiate proposals.

152. It was argued that many of the landmark constitutional
amendments in Kenya have been the product of state initiatives. In
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2005, for instance, the then government adopted a position in support
of the draft constitution. The same situation obtained in 2010, when

the Government led the constitutional reform efforts, includin g
supporting the constitutional referendum. It was submitted that various
provisions of the Constitution require the state to take legislative and
other measures to ensure the achievement of certain constitutional
objectives hence the Constitution contempl ates that the State can
initiate amendments to the Constitution, through popular initiative, to
achieve, for example, the objectives of the Constitution and it would
not be out of turn for state -initiated amendment proposals to be
financed by the State, which may be done, in the context of the
principles of public finance management as articulated in the
Constitution and in the Public Finance Management Act, 2012 , among
other laws.

153. For purposes of the Constitution, it was argued that personality is

att ributed to all entities  irrespective of their legal status and that under
article 260 the Steering Committee and the Secretariat have the
constitutionally conferred personality to initiate and promote a popular
initiative after which the population will be given ample opportunity to
participate in the constitutional amendment process at the County
Assembly stage, at the Parliament ary stage and ultimately at the
Referendum stage with promoters of the proposals expected to engage
and persuade both the elector ate and their directly elected
representative at every stage of the process.

154. The Attorney General s view was that

principles of harmonious interpretation of the Constitution for a
President to be barred from any participation i n a popular initiative
process of a political nature since the Constitution is not just a legal

document but also political document which must be appreciated as
such.

155. On the legality of the formation of Steering Committee and the
Secretariat, it was subm itted thatitis subjudice si nce 1 tds a s
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Nairobi Constitutional Petition No. 12 of 2020 Okiya Omtata Okaoiti

vs. the National Executive and others and reliance was placed on the
case Kenya Planters Co -operative Union Limited vs. Kenya Co -
operativ e Coffee Millers Limited & another [2016] eKLR , Stephen
Somek Takwenyi & Another vs. David Mbuthia Githare & 2
Others Nairobi (Milimani) HCCC No.363 of 2009, Legal Advice
Centre aka Kituo Cha Sheria v Communication Authority of
Kenya [2015] eKLR , and Mu r angda County Governi
Murang6a Sout h SahtdtienrCo.&td & another [2019]

eKLR and this Court was urged to decline an invitation to determine
matters pending  determination before a competent Court of in pending
prior instituted proceedings

156. It was argued that the Presidentds deci si on adlooc set
committees to advise on his constitutionally conferred state functions
has been subject of judicial scrutiny and approval based on the
decision in Thirdway Alliance Kenya & Another vs. Head of the
Public Service -Joseph Kinyua & 2 others; Martin Kimani & 15
Others (Interested Parties) [2020] eKLR to the extent that the
utilization of public funds to facilitate the work of such ad hoc
taskforces was found to be lawful and prima facie not in br each of the
principle of public finance under the Constitution. For such allegation

to stand in the present case it is incumbent upon the Petitioner to
adduce evidence of the same which evidence was not adduced. It was
submitted that there was no allegatio n or proof of any
prejudice occasioned to the Petitioners by sole reason of initiation of the
amendment process by the Respondents.

157. On the issue of sovereignty, the Attorney General relied on Article

(1) (2) (3) and (4) of the Constitution and submitted th at it is difficult to
understand the Petitionersd sulexecuivei 0n s
or legislative authority by elected representatives is an interference with

the sovereignty of the people of Kenya, the very same people who have

through elections delegated the exercise of sovereignty to their elected
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representatives. According to him, a reading of the provisions of Article

257 of the Constitution demonstrates that the Constitution

assigns specific roles to the elected representative of the people both at

the county and national levels, including the President in the
constitutional amendment process and therefore their involvement in

theprocess cannot be said to be a usurpation

158. It was further submitted that the petitioners f ailed to adduce any
evidence to prove the allegation  of coercion, and allegations that people
were signing on to a process they did know anything about or that the
people who signed on to the popular initiative were unable to exercise
their free will on th e matter. Reliance for this submission was placed on
the case of Godfrey Paul Okutoyi (suing on his own behalf and on

behalf of and representing and for the benefit of all past and
present customers of banking institutions in Kenya) vs. Habil

Olaka 0o Execu tive Director (Secretary) of the Kenya Bankers
Association Being sued on behalf of Kenya Bankers Association) &
Another [2018] eKLR for the principle that he who asserts must prove.

159. The Attorney General similarly took issue with the newspaper

reporting as a source of evidence of coercion and made similar
submissions on the issue as the Steering Committee and the

Secretariat.

160. Regarding the costs, it was submitted that the same ought not to
be awarded in public interest litigation, more so not against the t ax
payer on whose behalf the case is allegedly being brought as in  Kenya
Human Rights Commission & Another vs. Attorney General & 6
Others [2019] eKLR. On the other hand, there is no basis for the
Kenyan tax payer to be compelled to pay costs to private in dividuals
who out of their own volition have filed a case purportedly on their
behalf.

161. The County Assembly of Mombasa, contended that the County
Assemblies play a critical role in democracy, governance and decision -
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making processes without fundamental viol ation of the Constitution.
Due to the mandatory involvement and participation of County
Assemblies in the process in the process of amending a Constitution by
way of a popular initiative under Article 257 of the Constitution, it was
averred that the County = Assemblies play a critical role in the process
hence they ought to be allowed to exercise the Sovereign Power of the
people as delegated by the people.

162. According to the County Assembly of Mombasa, the Amendment
Bill was borne out of the views collected fr om a majority of Kenyans and
that the Constitution does not preclude government, state organ or
public officer from taking a leading role in the initiation of amending the
Constitution. In its view, a state -initiated amendment proposal could be
financed by the State though the same has to be done in strict
adherence to the principles of public finance management as
articulated in the Constitution and the Public Finance Management Act
According to the Assembly, the said Bill having been brought before the
County Assemblies enjoys a presumption of constitutionality as well as
that of legality and the same can only be rebutted by cogent evidence. It
was averred that the Bill is not ordinary legislation and that the role of

the Assemblies is only to approve or reject it within the stipulated 3
months based on the views collected from the residents hence they
cannot purport to introduce any clauses. Therefore, the failure to
incorporate any suggestions by members of the public or the County
Assembly does not amou nt to violation or abrogation of the right to
public participation as the same is legally permitted.

163. On its part, the County Assembly of Nairobi  contended that the
Constitution requires that a Bill to amend a Constitution by a popular
initiative be approve d by a majority of the County Assemblies before
transmission to  Parliament for approval. In this case its view was that

the Petitioners have not sufficiently demonstrated the alleged violation

of the provisions of the Articles alleged to have been violated by the
Respondents as no evidence has been adduced to demonstrate the
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same. According to Mombasa County Assembly, it would be premature

to make a decision as to the effect of lack of public participation at this
stage given the different actors in the pro motion and passage of an
Amendment Bill. It was contended that it would be necessary to
consider the cumulative efforts of public participation before deciding

on its sufficiency or otherwise.

164. On behalf of the Law Professors who were granted leave to
parti cipate in these proceedings as amici curiae , they through Ms
Nyiguto urged the Court to find that any constitutional amendments
process promoted by entities other than voters or by voters in concert

with other entities violates the spirit of popular initia tive. Similarly, any
process that relies on the support of the State in any way violates the

same principle and the prudent use of resources. To learned counsel,

any action of the State in furtherance of popular initiative is a violation

of the principle o f equality and proportionality.

165. On his part, Dr. Khaminwa for Kenya Human Rights Commission,
some amicus curiae, invited the Court to take note of the fact that
whereas A rticles 255, 256 & 257 of the Constitution talk about an
amendment in singular 0 not in plural - the Bill in Parliament are in
plural o showing very clearly that the Bill is not in compliance with the
Articles 255 0 257. Further, the BBl amendments are not as a result of
popular initiative but State initiatives and it is the State that beg an the
process hence unacceptable under the constitutional framework.

166. On the part of the National Assembly, it was submitted by Mr .
Kuiyoni that since the only qualification under Article 257 is that the
initiative be supported by 1 million signatures, the text does not

prohibit any State agent or organ from originating a constitutional
amendment. Hence, there is no constitutional foundation to the
argument that the  President can not originate any amendments he
wishes.
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167. Regarding the absence of an enabling provision reliance was
placed on Sections 49 of the  Elections Act as well as the decision in
Titus Alila & 2 Others (Suing on their own Behalf and as the
Registered Officials of the Sumawe Youth Group) vs. Attorney
General & Another [2019] eKLR . It was sub mitted that any person
can petition Parliament to enact any law including the referendum law.

It was contended that the issues before the Court are not justiciable
since Parliament is still considering the BBI Bill and to decide the
issues posed herein wou Id amount to speculating on what Parliament
would do. Accordingly, the process should be allowed to run its course
before the jurisdiction of this Court can be invoked. Related to this is
the doctrine of separation of powers and it was submitted that the
Court should allow independent organs to exercise their constitutional
mandates before it can act as any attempt to interfere would violate that
doctrine.

168. The Petitioners therefore identified the following legal questions
arising out the Amendment Bill that require determination this Court
pursuant to article 165 (3)(b) and (d) of the Constitution:

I. Whether the President has power under the Constitution, as
President, to initiate changes to the Constitution, or is
Parliament the only State organ granted auth  ority by or under
the Constitution to consider and effect constitutional changes?

. Whether the Constitution of Kenya (Amendment) Bill 2020
being a state sponsored initiative qualifies as a Popular
initiative as envisaged under Article 257 of the Constitutio n.

ii.  Whether an unconstitutional and unlawful entity, such as
deemed in the instant petition of the Steering Committee on
the Implementation of the Building Bridges to a United Kenya

Taskforce  Report, have locus  standi in  promoting
constitutional changes pur suant to Article 257 of the
Constitution?
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Iv.  Whether the entire BBI process culminating with the launch of
the Constitution of Kenya (Amendment) Bill 2020 was done
unconstitutionally in usurpation of the Peoples exercise of
sovereign power.

v.  Whether the Respo ndents and the interested parties have the
legal framework to proceed with their respective roles towards
the achievement of the constitutional amendment process.

vi.  Whether by dint of Article 257 (5) and (7) of the Constitution
t he term oOoconsi dbarpptriovred®d gPpmrdvi des
County Assemblies and Parliament to alter and or improve the
contents of the Amendment Bill so as to incorporate divergent
views raised through public participation as is always the case
in a proper legislative process.

vii.  Whether Article 257(10) requires all the specific proposed
amendments to be submitted as separate and distinct
referendum questions to the people in the referendum ballot
paper.

169. Itis therefore proposed that this Court grants the following reliefs:

a) The President does not have power under the Constitution, as
President, to initiate changes to the Constitution, and that the only
State organ granted authority by or under the Constitution to
consider and effect constitutional changes is Parliament .

b) A declaration that the entire BBl process culminating with the
launch of the Constitution of Kenya (Amendment) Bill 2020 was
done unconstitutionally in usurpation of the Peoples exercise of
sovereign power in contravention of Articles 1,2,3,10, 255 and 257
of the Constituti on of Kenya 2010.

c) A declaration that the Constitution of Kenya (Amendment) Bill 2020
being a state sponsored initiative does not qualify as a Popular
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initiative as envisaged under Article 257 of the Constitution hence
the same is unconstitutional, unlawful incompetent and flawed.

d) That an unconstitutional and unlawful entity, such as the Steering
Committee on the Implementation of the Building Bridges to a
United Kenya Taskforce Report, does not have locus standi in
promoting constitutional changes pursuant to Article 257 of the
Constitution.

e) A declaration that as at the time of Launch of the Constitution of
Kenya (Amendment) Bill 2020 and the collection of endorsement
signatures, there was no legislation governing the collection,
presentation, and verificat ion signatures nor a legal framework or
administrative structure to govern the conduct of referenda in the
Country.

f) A declaration that the 3 ™ Respondent (IEBC) and the 1 st to the 49 t
Interested Parties cannot exercise their powers under Article 257 of
the Constitution to receive, verify and approve the Constitution
(Amendment) Bill 2020 in the prevailing circumstances.

g) An order of injunction barring the 1 st and 2 Respondent from
submitting The Constitution of Kenya (Amendment) Bill 2020
together with the collected signatures to the 3 @ Respondent for
verification.

h) An order barring the 3 ™ Respondent from receiving, verifying and
approving the signatures collected by the 2  nd Respondent.

i) An order barring the 1 st to 49t Interested Parties from receivin g and
debating the Constitutional of Kenya Amendment Bill, 2020 until all
Kenyans have been accorded reasonable time to read and/or have
the amendment bill explained to in a language they understand in a
meaningful public participation exercise

]) A declarat ion that by dint of Article 257 (5) and (7) of the
Constitution the term oconsideration
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to County Assemblies and Parliament to alter and or improve the
contents of the Constitution of Kenya Amendment Bill SO as to
incorporate d ivergent views raised through public participation as is
always the case in a proper legislative process.

K) A declaration that Article 257(10) requires all the specific proposed

amendments of the constitution to be submitted as separate and
distinct referen dum questions to the people in the referendum ballot
paper.

In the alternative an order Compelling the 1st and 2nd Respondents
to undertake a meaningful civic education and sensitization of the
Constitution of Kenya (Amendment) Bill 2020 for a reasonable
period of time prior to collection and submission of endorsement
signatures.

m) An order Compelling the 3 ™ Respondent to immediately upon

n)

170.
unincorporate d body suing in the public interest. The Petition seeks
the following reliefs:

receipt of the collected signatures publish within reasonable time a

list of all endorsers of the Constitution of Kenya (Amendment) Bill
2020 with a clear authentication and response mechanism to
address emerging queries from the collected signatures.

Costs of this Petition.

V. PETITION No. E401 OF 2020

The Petitioner in  Petition No. E401 of 2020 is 254Hope, an

a. A declaration be issued that Amendment power is delegated
Sovereign power and is limited only in accordance the
Constitution.
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b. A declaration be issued stipulating that the Nati onal
Executive or any state organ or  Taskforce to not initiate an
amendment to the constitution through popular initiative

c. A declaration be issued stipulating that in a popular
initiative to amend the Constitution, the National Executive
may not use public resources.

d. A declaration be issued that any amendment to the
constitution by any state organ is subject to Article 10 of the
Constitution and hit ought to be justified.

e. A declaration be issued that any proposed amendments
must not violate the textual inte  grity of the constitution.

f. A declaration be issued that some of the proposed
amendments in the Proposed amendment Bill are
constitutionally defective.

g. An Order be issued that any collection of signhatures and
submission of the same to IEBC with a view of pu rsuing
amendment of the Constitution by the National Executive
through a popular initiative is not authorized

171. The Honourable Attorney General filed Grounds of Opposition to
the Petition and raised the following grounds:

a. That the Petitioner is a non -existe nt entity in law; incapable
of suing or being sued in the name proposed.

b. That the Petition is premised on the wrong premise; that the
President6s authority is I imited to th
the executive arm of government thereby totally ignoring the
Presidentd6 s rol e as Head of State and
inter alia promoting the unity of the nation.
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c. That the Petitioner neither sought nor was denied any
reasons for any of the proposed amendments by the
steering committee.

d. Thatthe rationalityoro t her wi se of some of t he
the recommended bill are subject to approval or disapproval
by the legislative assemblies and ultimately the Kenyan
people as envisaged in the constitutional process.

e. That grammatical errors if any cannot threaten the integrity
of a constitutional text as alleged or at alll.

f. That the constitution of Kenya does not preclude any state
organ, body, person or public entity from initiating a
constitutional amendment.

g. That there is no constitutional imperative on the National
Executive to petition Parliament for any proposed
constitutional amendment.

h. That the constitution expressly provides that state may take
legislative or other measures to implement some of its
envisaged principles and goals.

I. That the only requirement for an initiative to be a popular
initiative is that it must be signed by at least one million
registered voters.

J. That the National Assembly and the Senate are the most
appropriate fora for determination of the question whether
standing orders of either houses h  ave been observed or not.

k. That the constitution of Kenya has allocated specific
constitutional bodies the primary role on management of
public finance, it would be contrary to the constitutional
architecture and the doctrine of separation of powers for the
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Honourable Court to exercise primary jurisdiction over the
same as proposed by the Petitioner.

|. There is no proof of any breach of the principles of public
finance.

m. That the Petition is not merited

172. The Petitioner made the following consequential and cumul ative
arguments in support of his main grounds. First, he argues that the

BBI Secretariat is an agent of the National Executive, and that since

an agent of the National Executive cannot undertake constitutional
amendment, it must be concluded that the BBI amendment process
is unlawful and unconstitutional. The Petitioner noted that, the
Respondent (BBl Secretariat) does not deny that they were formed in
furtherance of the objectives of the National Executive as stated in its
Petition. The Petitioner reli  ed on the case of Constitutional Petition
No. 6 of 2018, at the High Court in Machakos for the proposition
that the National Executive cannot exercise any power or authority
beyond the power given in a positive law.

173. Further, the Petitioner maintains that a side from process, the
substance of the constitutional amendment being pursued through

the BBI process is unlawful for at least two reasons. First, he argues

that the whole process has been done in violation of the Fair
Administrative Action Act because t  he People have not been given a
fair opportunity to contest the proposals.

174. Second, the Petitioner argues that the proposed constitutional
amendments are unconstitutional because they defy the Basic
Structure of the Constitution and because they attempt to take away
the sovereignty of the People.

175. The Petitioner submitted that, a decision to amend any
provision of the Constitution by any governmental entity falls
squarely in the definition of an administrative act because it not only
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would affect the interpl ay of the fundamental rights and freedoms
contained in the Constitution, it would affect any legal interests and
rights that existed prior to such an amendment.

176. The Petitioner relied on the Court of Appeal in Centre for

Human Rights and Awareness v John H arun Mwau & 6 Others

that expounded on the theory of Constitutional Interpretation,

holding what has been accepted as good law in Kenya from

Tinyefuza vs Attorney -General of Uganda thus : ot hat t he e
Constitution has to be read as an integral whole and no one particular

provisions destroying the other but each sustaining the other as to
effectuate the great p u.r @hesPetitioner alsb he i n.
relied on the Timothy Njoya Case (Supra)

177. With this holding in mind, the Petitioner submitted that any
change to any one part of the Constitution will inevitably alter the
meanings of the whole whether intended or not intended. Any
proposed amendments, when carried out by authority that is
delegated, must at the very least be justified, and must be
necessitated in order to avoid unnecessarily altering the
Constitutional framework and integrity. He argued that the proposed
constitutional amendments fail this important test and are, therefore,
unlawful.

178. In response, the Honourable Attorney General subm itted that
the Constitution of Kenya does not expressly preclude a government

at the national or county level, a State organ or a public officer from
promoting an amendment to the Constitution through a Popular
Initiative and that, therefore, there is noth ing that prevents any of the
entities and officers concerned from taking a lead role in the initiation

of an amendment by popular initiative.

179. The Honourable Attorney General submitted that it is to be
noted that many of the landmark constitutional amendmen ts in
Kenya have been the product of state initiatives. In 2005, for
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instance, the then government adopted a position in support of the
draft Constitution as it did in 2010, when the Government led the
constitutional reform efforts, including supporting th e constitutional
referendum. Further, submitted that Article 21 (2) of the Constitution
directs that "State shall take legislative, policy and other measures,
including the setting of standards, to achieve the progressive
realization of the rights guarante  ed under Article 43. "

180. The Respondent relied on the following decisional authorities:

a. The Court of Appeal 0s dMancoi Matemun v |
Trusted Society of Human Rights Alliance & 5 others
[2013] eKLR which, the Honourable Attorney General says
affirmed the d octrine of separation of powers and the need
for the exercise of deference by the  Court to the branch of
government or agency which has been granted authority
over the matter in question by the Constitution.

b. Thirdway Alliance Kenya & another v Head of the
Public Service -Joseph Kinyua & 2 others; Martin
Kimani & 15 others (Interested Parties) [2020] eKLR
where the Honourable Attorney General says the Court
held that the Building Bridges to National Unity Taskforce
was constitutionally and legally established

c. In Fedsure Life Assurance v Greater Johannesburg
Metropolitan Council , Where the Court held that
budgetary resolutions made by a local authority were
clearly legislative and not administrative action and were,
therefore, beyond judicial review.

181. The Honou rable Attorney General also relied on the following
cases: Pharmaceutical Manufacturers Association of SA and

another: In re Ex parte President of the Republic of South
Africa and others In President of the Republic of South Africa

and Others v South Afric an Rugby Football Union and Others ;
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Independent Electoral and Boundaries Commission (IEBC) v
National Super Alliance (NASA) Kenya & 6 others [2017] eKLR

182. The Interested Party submitted that this Honourable Court
should only intervene in circumstances where the Commission steps
outside its mandate, particularly where there is a violation of the
Constitution, which it has not done. Relied on the case of Samson
Owimba Ojiayo vs. Independent v Electoral and Boundaries

Commission (IEBC) & Another (2013) where th e Court held that o0 t
is not for this Court to compel the independent commission to flex its
muscles and exercise discretionary powers and least of all dictate to it

when and how it is to flex those muscles .0

183. The Interested party submitted that this Hounou rable Court
lacks an advisory jurisdiction. The advisory opinion of the Supreme

Court must be distinguished from interpretive jurisdiction of the High

Court . Relied on the case of Re: In the Matter of the Interim
Independent Electoral Commission (2011) eKL R.

184. The BBI Secretariat submitted that it is the promoter of the
Constitution of Kenya Amendment Bill, 2020 and the associated
Popular Initiative. The  BBI Secretariat is a voluntary political alliance

of various political players in Kenya. Counsel for BBl S ecretariat, Mr.
Mwangi argued that the BBl Secretariat is not gazetted and is
completely distinct to the BBI Taskforce and BBI Steering Committee.

185. Counsel for the BBI Secretariat further submitted that the
controversy over whether the National Executive m ay use public
resources in promoting the Constitution of Kenya Amendment Bill
would only arise if the National Executive initiated such a process.
Counsel further argued that the Petitioner has not pleaded with any

specificity on how much of the resources have been misused, who
has misused, in what manner have such resources been misused
and in the absence of this information the Court canot ma k e

determination.
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V. PETITION No. E402 OF 2020

186. The 1st Petitioner in  Petition No. E402 of 2020 , Justus Juma,
is a resident of Nairobi County and a member of the Justice Freedom
Party of Kenya. The 2 nd Petitioner is Isaac Ogola who, also lives and
works for gain in Nairobi.

187. The Petition is dated 6 ™" December, 2020 and is supported by
the affidavit of Justus Juma, on h is behalf and on behalf of his co
petitioner . It is anchored on the Articlel, Article 2(1), Article 3(1),
Article 10, Article 20, Article 22, Article 23, Article 38, Article 73,
Article 88, Article 89, Article 94, Article 95, Article 165, Article 248,

Arti cle 255 to 257, Article 258 and Article 259 of the Constitution of
Kenya, 2010, and Section 4, and 36 of the IEBC Act and Section 11

of the Statutory Instruments Act.

188. The brief facts of the Petition are that in October, 2020 the
report on the Implementatio n of the Building Bridges to a United
Kenya Taskforce was released. This report led to the publishing of the
Constitution of Kenya (Amendment) Bill.

1809. At Section 10 the Bill proposes to amend Article 89(1) of the
Constitution increasing the number of consti tuencies from 290 to
360, through an additional 70 constituencies.

190. With regard to these created constituencies, the Constitution
of Kenya Amendment Bill  in the Second Schedule provided for under
section 74, the Bill purports to directs the IEBC in three wa yS: one,
the manner of the delimitation and distribution of the 70
constituencies to various counties, two, in the time frame within this
must be done, and three, on the criteria that IEBC must apply in the

said distribution..

191. The Petitioners contend that the Constitution under Article
89 and the IEBC Act envision that the function of the constituency
boundary delimitation is the function of the IEBC, and in any event
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there is a pending Bill (The Independent Electoral and Boundaries
(Amendment)) Bill 2019, before Parliament that is intended to enact
the procedures in conformity with section 36 of the IEBC Act.

192. It is the Petitioners position that the effect of the Constitution

of Kenya (Amendment) Bill, 2020, is to compound the issue of
boundary delimitation and constitutional authority so as to
spearhead boundary delimitation in an irregular, illegal and
unconstitutional manner. In any event the apportionment of any
constituencies within the counties cannot be done as the IEBC
(Amendment) Bill is yetto beco me law

193. That these provisions in the draft Bill amount to a violation

of Article 89 of the C onstitution , by supplanting, usurping the powers
and roles assigned to IEBC by the same constitution, Article 10, by
taking away the right to public participation, which is an
indispensable imperative for boundary delimitation. This renders the
provisions of the Draft Bill to be illegal, unlawful and
unconstitutional

194. The Petitioners argue that that Constituency boundary
delimitation is not a purely political matter a nd that there are
Constitutional parameters obligated by the Constitution which have

not been followed.

195. The Petitioners further argue that boundary delimitation
cannot be done without public participation, before, during and after

the IEBC has conducted t he same. It is their position that the
requisite public participation has not been undertaken rendering the
provisions of the Second Schedule of the Constitution of Kenya
Amendment Bill to be afoul of the constitution.

196. The Petitioners contend that this Court has jurisdiction to
under Article 165(3) (d) (i) of the Constitution to determine the
guestion whether anything said to be done under the authority of this
Constitution or of any law is inconsistent with, or in contravention of,
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this Constitution; hear any question with respect to whether anything
said to be done under the authority of the Constitution or whether any

law is inconsistent with or in contravention of the Constitution . To that
extent the Court has jurisdiction to determine whether the secon d
schedule of the Constitution of Kenya Amendment Bill IS in

contravention of the Constitution

197. In addition this  Court is also empowered to hear applications
relating to the infringement and/or threat to any rights in accordance
with Article 23(1).

198. Further, the Court may also grant reliefs such as a
declaration of rights, a conservatory order, an injunction, a
declaration of invalidity of law, an order for compensation and an
order for judicial review in accordance with article 23(3) of the
Constitution

199. The Petitioners have therefore filed the present petition
challenging the Second Schedule of the Constitution of Kenya
(Amendment) Bill, which they contend violates the spirit and letter

of the Constitution and they therefore seek the following orders: -

a) A DECLARATION THAT the impugned Second schedule
to the Constitution of Kenya (Amendment) Bill, 2020 in so
far as it purports to set at 70 the number of constituencies is
unconstitutional and/or illegal and/or irregular.

b) A DECLARATION THAT the impugned Second s chedule
to the Constitution of Kenya (Amendment)Bill, 2020 in so far

as it purports to predetermine the allocation of seventy
constituencies (as highlighted in paragraph (a) herein above)

is unconstitutional and/or illegal and/or irregular.

A DECLARATION THAT the impugned Second schedule to
the Constitution of Kenya (Amendment)Bill, 2020 in so far
as it purports direct the IEBC in so far as the function of
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200.

constituency delimitation is concerned is unconstitutional
and/or illegal and/or irregular.

c) A DECLARATION THAT the impugned Second schedule

to the Constitution of Kenya (Amendment)Bill, 2020 in so far
as it purports to have determined by delimitation the
number of constituencies and apportionment within the

counties to be unconstitutional and illegal for want of Public

Participation.

d) THAT AN ORDER be and is hereby issued for the
expunging of the impugned Second schedule to the

Constitution of Kenya (Amendment)Bill, 2020 in so far any

exercise relating to delimitation and apportionment of
constituency boun daries and indeed any electoral

boundaries are concerned.

e) THAT AN ORDER for costs and incidentals be provided

for.

f) THAT the Honourable Court be at liberty to grant any

other orders/reliefs that may be just and expedient

In the supporting affidavit sworn by Justus Juma and dated 6

December, 2020 the Petitioners state their case as follows:

Petition No. E282 of 2020 (Consolidated).

a) That IEBC is a Chapter 15 Commission whose
independence is protected by the constitution and cannot
be directed or controlled by any other office or person
under the Constitution.

b) That the Constitution of Kenya (Amendment) Bill in its
purport to prescribe and instruct the IEBC on the manner
of delimitation and allocation the created 70 constituencies
among the counties is a threat to the constitutional
authority of th e IEBC.
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c) That the purported Constituency delimitation was a
violation of the principle of Separation of Powers.

d) That the Constitution of Kenya Amendment Bill purports
to amalgamate the issue of constituency boundary
delimitation with the amendment of the c onstitutional

authority to the IEBC, without actually saying so. It is the
Petitioners Oposition that any suc
the independence of the IEBC must follow the prescription

in the Constitution and be dealt with as an independent

guestion .

e) That unless the impugned second schedule to the
constitution amendment bill is quashed, the perception it
creates is that the Parliament and politicians have plenary
powers which place them in functional control over other
constitutional institutions su ch as the IEBC, causing
danger of imminent and irreparable harm to the
Constitution.

201. The Respondent in the Petition is the Honourable Attorney
General. He filed Grounds of Opposition dated 7  t Februa ry, 2021.
He opposed the P etition on the following grou  nds:

a) First, that the Petition as framed is not justiciable on
account of want of ripeness.

b)Second that under the doctrine of separation of powers the
Honourable Court ought to exercise deference to the
County Assemblies, The National Assembly and Senate.

c) Third that the Petitioners seek to have the Honourable
Court usurp the constitutional function of the legislative
branch as provided under the Constitution by pre -empting
their consideration of the bill to amend the Constitution.
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d)Fourth, that to the ex tent that any amendment seeks to
alter the character of existing legal provisions, the
proposed Bill cannot be ipso facto unconstitutional for the
sole reason that it seeks to change existing constitutional
provisions.

e)Fifth, that the that the Petitioners are ignorant of the
express provisions of the constitution that recognize the
absolute sovereignty of the people to amend their
constitution which may be expressed directly as is the
case in a referendum or through their directly elected
representatives like the County Assemblies, the National
Assembly and the Senate.

f) Sixth, that the people of Kenya in the exercise of their
sovereign power can amend the Constitution and since the
IEBC exercises delegated powers, provide for additional
constituencies, pro vide how the additional constituencies
are to be allocated.

g) Seventh that the decision to approve or reject the contents

of the proposed Constitution of Kenya Amendment Bill is
the constitutional prerogative of the people in a
referendum.

h) Eighth , that the petition is in violation of the political
guestion doctrine where the petitioners have invited the
Court to determine what essentially is a political question
that has been constitutionally reserved for determination
by the political organs and the Court ought to exercise
judicial restraint

1) Ninth, that the Petitioners have other reliefs available to
them as the issues raised here , it is may be better
addressed in the various legislative Assemblies, and that
the Court ought to exercise constitutional avoid ance
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]) Tenth, the petitioners have not joined the Promoters of the
Constitution of Kenya Amendment Bill and therefor seek to
undermine the principles of democracy through their
Petition, while undermining the principle of universal
suffrage through the  Court s.

k) Eleventh, that the claims that there was no public
participation in respect to the proposed constitutional
amendment are pre mature and can only be properly
considered after a referendum.

l) Twelfth, on costs, that there is no basis for awarding costs
to parties instituting proceedings in the public interest.

202. In their submissions the Petitioners submitted that there were
Four (4) questions that should guide this Court in determining the
Petition before it and these are as follows;

I.  Whether the issues here in are justiciable?

il. What is the nature and scope of amendment powers
generally and in respect of the Constitution 20107

iii. What is the Constitutional import of the authority
granted to the Independent Electoral and Boundaries
Commission under the Constitutio n 2010?

V. Whether costs should be awarded to the Petitioners?

203. Counsel for the Petitioners cited the case of Mwende Maluki
Mwinzi vs. Cabinet Secretary, Ministry of Foreign Affairs & 2

others [2019] eKLR , where the Court held that the justiciability
doctrin e requires that Courts and tribunals at the earliest
opportunity should consider whether the facts before them espouse a
proper question for determination In buttressing this argument
Counsel also cited the Supreme  Court case of Coalition for Reform
of Dem ocracy (CORD) & 2 others vs Republic of Kenya & another
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HCCCP 628 of 2004 [2015] eKLR , where the Court while citing with
approval the case of Patrick Ouma Onyango & 12 others vs AG &

2 others Misc. App. 677 of 2005 endorsed the doctrine of
justiciability a s stated by Lawrence H. Tribe in his treatise , American
Constitutional Law, 2nd Ed . page 92.

204. The Petitioners also relied on Petition no. 496 of 2013
Commission for the Implementation of the Constitution vs.

National Assembly of Kenya & 2 others [2013] eK LR Justice
Lenaola held that the High Court had jurisdiction to determine the
matter on a proposed constitutional amendment before Parliament

despite the question of the doctrine of separation of powers and
justiciability.

205. Counsel submitted that the fundam ental rules for the effective
exercise of state power and protection of individual human rights
should be stable and predictable, and not subject to easy change.
Constitutional change is, however, necessary in order to improve
democratic governance or adju st to political or economic and social
transformations. The procedure for changing it becomes in itself an
issue of great importance and it can only therefore be amended in
accordance with established rules and procedures.

206. Counsel submitted that in a democ ratic constitutional context
there are three kinds of powers namely primary constituent power,
secondary constituent power and constituted power. Further, it was
submitted that primary constituent power is not part of everyday
ordinary politics and that it Is unbound by constitutional rules and
may create a new constitutional order. Secondary constituent power
on the other hand is the track of constitutional politics through
which bodies entrusted with authority to amend the constitution may
enact, add, ann ul or amend constitutional provisions. The
Constitution cannot restrict the primary constituent power, as it does
not reside in it.
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207. It was the Petitioners submission that the popular initiative

track as well as the legislative method are both constituted p owers
under the Constitution and that secondary power will manifest in the

context of Article 255 where the affirmation of the people is required
through a referendum. Both powers are amenable to judicial scrutiny

by reason of Article 165.

208. Counsel submitte d that the authority of Parliament in Chapter
16, is a solemn responsibility that must be done in concert with
others as Parliament shares  constitutional amendment
responsibilities with other constituted entities. Under the doctrine of
Supremacy of the Con stitution, Constitutions are seen by modern
constitutional theory as expressions of the will of the people, a will
which acts as a limit to the day -to-day preferences of ordinary
legislatures or any other constituted power.

209. It was further submitted that pu blic participation cements a
critical and foundational principle of the Constitution d sovereignty of
the people. Article 249(1) (a) of the Constitution, implies that IEBC

being one of the Constitutional Commissions is primarily charged

with protecting the  sovereignty of the people.

210. Counsel submitted that the principle of separation of powers
understands that in order to avoid a concentration of power in the
hands of a minority in a political system, the three principal
constituents of government should be separate and enjoy equal and
well defined powers and independence. It was submitted that Chapter

15 commissions are therefore intended to be independent and
impartial that is not only outside government, but also outside
partisan politics and free from in terference by other organs of state.

211. It was submitted that the question of independence of the IEBC
IS most important and warrants examination and that Article 249 of
the Constitution ensures the functional and financial independence

of the IEBC. In buttr  essing this argument Counsel cited the Supreme
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Court Advisory Opinion Reference No. 2 of 2014, In the Matter of

the National Land Commission [2015] eKLR where the Court held
that these Commissions ought to be identified separately from the

other arms of go vernment through the functions they undertake.

212. Further on administrative independence of the IEBC counsel
cited the South African Constitutional Case of New National Party
vs. Government of the Republic of South Africa and Others

(1999) ZACC 5; 1999 (3) S A 191; 1999 (5) BCLR 489 at paras. 74
and 162. where the Court went on to state that any engagement by
the Executive or Parliament with Chapter 9 institutions must be done

in such a manner that does not interfere with the operations of the
institution or t  he fulfilment of their constitutional obligations.

213. 1t was the Petitionersd® submissions
Constitution of Kenya Amendment Bill, enjoy State support and that

the impugned Second Schedule of the Constitution of Kenya
Amendment Bill in  its current format and as promoted by the State

amounts to the interference of the functional authority of the IEBC

and it must be found wanting for constitutional infirmity. It was

submitted that In Re the matter of the Interim Independent

Electoral Comm ission; Supreme  Court Advisory Opinion No. 2 of

2011; [2011] eKLR the Court stressed on the purpose of
oindependence claused6 and held that it
Commissions against interference by other persons or government

agencies.

214. With rega rds to the question of costs, the Petitioners relied on

the South African case of  Trustees for the Time Being of the
Biowatch Trust vs. Registrar, Genetic Resources & 5 Others

(CCT 80/08) [2009] ZACC 14; 2009 (6) SA 232 (CC )_where the Court
held that where the State has been shown to have failed to fulfil its
duty the State should bear the costs of the successful litigants.
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215. It was further submitted that that the applicable doctrine here

is that of constitutional supremacy and not the political question
doctrine; that that public participation in the context of Article 89 as

read together with Article 10, allows the people of Kenya to exercise

their sovereign power through the IEBC and if dissatisfied they could

come to this Court for review; and that the con stitution is a pre -
commitment to specific rules aimed at controlling uncontrollable

urges by men and that Article 89 is a model which must be adhered

to in terms of constitution making.

216. The Petitioners urged the Court ought to conduct an

assessment of the Constitution of Kenya Amendment Bill on two
grounds that is on the Substantive ground owhich is the values of the
constitution and Procedural ground dowhich is the process.

217. The Petitioners submitted that the constitution has separation

of powers because it prevents tyranny and this allows for
specialization. It was submitted further that no person or organ can

be able to act beyond their constitutional authority and that the Hon

Attorney General s suggestion that t he
amend the Con stitution provided that the people agree in a

referendum was incorrect.

218. The Respondent in submissions dated 11 th
March,2021submitted that the Constitution of Kenya provides a clear
procedure for constitutional amendment; under Article 257 and that

the IEBC had established that the BBI Initiative had met the
requirements of this provision. It was submitted that the draft bill

was submitted to each of the forty  -seven (47) County Assemblies for
consideration within three months of the date of submission.

219. Furt her, that at the institution of the petition, the draft Bill had

not been submitted to the County Assemblies and that it was to be

introduced in  Parliament without delay after it was approved by the

County Assemblies. |t was the Rtheaponde
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Court ought to decline to exercise jurisdiction over the matter as the
issue is pending consideration before the legislative branch of
government.

220. In addressing the issue of jurisdiction counsel cited the case of
Wanjiru Gikonyo & 2 others v Nationa | Assembly of Kenya & 4
others [2016] eKLR where Onguto, J as he then was held that
Court s should only determine matters that are ripe to avoid engaging

in abstract arguments require and that the Court ought not to
determine a matter prematurely.

221. Counsel a lso cited the case of Coalition for Reform and
Democracy (CORD) & 2 Others -v- Republic of Kenya & Another
HCCP 628 of 2014 [2015] eKLR , Wwhere the Court cited with
approval the case Patrick Ouma Onyango & 12 Others ov- AG & 2
Others Misc. Appl No. 677 of 2 005 wherein the Court endorsed the
doctrine of justiciability as stated by Lawrence H. Tribe in his treatise
American Constitutional Law, 2 " Ed. Page 92.

222. The Respondent submitted that it was abundantly clear that at

the time of institution of the case t here were no guarantees that the
Constitution of Kenya Amendment Bill would be approved by the
legislative branch and ultimately the people of Kenya and that
considering the circumstances of this case and the substratum of the
Petitioner sd csanseas ndt jsticiablenon acboant of want
of ripeness. To support the position on ripeness, counsel cited the
Court of Appeal case of National Assembly of Kenya & another v
Institute for Social Accountability & 6 others [2017] eKLR

223. It was submitted that the Petitioners have a constitutionally
designed and available avenue for challenging the contents of the
proposed Constitution of Kenya Amendment Bill and this is both at
the County Assemblies and Parliament and finally to the Kenyan
voter in the referen dum. The Respondent cited the Court of Appeal
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case of Non-Governmental Organizations Coordination Board v

EG & 5 others [2019] eKLR Civil Appeal No. 145 of 2015 where
Waki J held that where the Constitution provides for redress of
grievances a party must f irst exhaust the same before resorting to the
Court s. This position was also upheld in the cases of Speaker of the
National Assembly vs. Karume (2008) 1 KLR 425 and Geoffrey
Muthinja & Another vs. Samuel Muguna Henry & 1756 others

[2015] eKLR

224. Counsel sub mitted that the Supreme Court in the case of
Justus Kariuki Mate & another v Martin Nyaga Wambora &

another [2017] eKLR , after analyzing various decisions concluded
that no governmental agency should burden anothe r agency in an
attempt to subvert its const itutional amendments. The Court must
therefore practice precaution in determining each case. The
Respondent also placed persuasive reliance on the dissent of Hon.
Lady Justice Njoki Ndungu of the Supreme in the case of Speaker of
The Senate & Another vs. A ttorney General & Others where the
Learned Judge held that  Court s should only take up matters that are
justiciable and that they should exercise caution so as not impede

the operation of the other Arms of Government save for what is
constitutionally provid  ed.

225. It was submitted that the sovereignty of the people and their
constituent power to replace a Constitution was well settled in the
celebrated case of Njoya & 6 Others V Attorney -General and 3
Others .The Respondent submitted that the people of Kenya in the
exercise of their sovereignty may amend any provision of the
Constitution provided that they follow the prescribed procedure. The
Respondent further submitted a reading of Article 255 (1) (g) clearly
provides that independent commissions and independe nt offices to
which Chapter Fifteen applies are amendable by way of a
Constitution of Kenya Amendment Bill
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226. | t was the Respondent s submission
Kenya must be appreciated not just as a legal document but also as a

political document. This calls for deference to constitutionally

mandated institutions to deal with the specific roles ascribed to

them. In Advisory opinion no. 2 of 2013 In the Matter of the

Speaker of the Senate & another [2013] eKLR Njoki Ndungu JSC
stat ed ét h &t egretation of the Constitution, therefore,

Is not an exclusive duty and preserve of the Court s but applies
to all State organs including Parliament . 0

227. It was submitted that there are in existent legislative procedures
that have given effect to the Constit  utional requirement of public
participation which the legislative assemblies have been employing in
the exercise of their respective legislative mandates. Counsel
submitted that the process envisages the ultimate mode of public
participation before the pro  posed amendments become law, that is a
referendum and that it is reckless for the Petitioner to allege that the
proposed amendments may be enacted without public participation.

228. In buttressing this argument Counsel cited the case of Robert

N. Gakuru & othe  rs v County Government Of Kiambu & another

[2016] eKLR  where the Court while addressing its mind to public
participation cited with approval the case of Doctor 6s for
International vs. The Speaker National Assembly and Others

where the Court held that the words public involvement or public
participation refers to the process by which the public participates in

something. The Court held that the person alleging must show that it

was clearly unreasonable for  Parliament not to have given them an
opportunit y to be heard.

229. Counsel also cited the case of Commission for The
Implementation of the Constitution vs. Parliament  of Kenya &
Another & 2 Others [ 2013] eKLR where Majanja J held that the
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National Assembly has a broad discretion on how it achieves the
object of public participation and that this varies from case to case,

and what matters is the public has been offered an adequate
opportunity to know about the issues and to express themselves on

the same.

230. On the issue of costs, the Respondent cited the case of Nairobi
civil appeal no. 147 of 2015 Kenya Human Rights Commission
& another v Attorney General & 6 others [2019] eKLR where the

Court of Appeal held that Courts are slow in awarding  costs in
matters that involve public interest.

VI. PETITION No. E416 OF 2 020

231. The Petitioner in Petition No.  E416 of 2020 is Omoke Morara,
a public -spirited lawyer. He filed a petition dated 15 ® December
2020, againstt he Hon. Raila Odin ga; the Hon. Attorney general, BBI
Steering Committee, t he National Assem bly, the Senate an d the IEBC
as the Respondents

232. The Petition challenged the actions taken by the President in
conjunction with Hon. Raila Odinga and BBI Steering Committee
towards amending the Constitution , and sought the following reliefs:

a) A declaration that in the absenc e of an enabling
legislation operationalizing the provisions of Article 257 of
the Constitution of Kenya 2010, there is no legislative and
administrative framework within and through which the
Constitution of Kenya (Amendment) Bill, 2020 can be
submitted t o the County Assemblies, delivered to the
Speakers of the two Houses of Parliament  for
consideration and subjected to a referendum.

b) To safeguard Article 43, an order is hereby issued
stopping the efforts by the Respondents to process the
Constitution of Ke nya (Amendment) Bill, 2020 more
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specifically the carrying out of a referendum until Covid -19
pandemic is fully combatted by the State.

c) A declaration that the Constitution of Kenya (Amendment)
Bill, 2020 cannot be subjected to a referendum before the
6t Respondent carries out a nationwide voter registration
exercise.

d) A declaration that the 6 ™ Respondent is not properly
constituted and it therefore lacks the required quorum
under section 8 of the IEBC Act for consideration and
approval of policy matters rel ating to the conduct of
referenda including verification of signatures under Article
257(4); and it is hereby barred from verifying signatures
submitted by the 3 ™ Respondent and from submitting the
Constitution of Kenya (Amendment) Bill, 2020 to the
County Assemblies.

e) A declaration that the President, the 1st and 3w
Respondent violated Articles 7, 10, 33, 35 and 38 of the
Constitution by collecting signatures before providing the
people with copies of the Interim and Final BBI Report and
the Constitution of Kenya (Amendment) Bill, 2020 in
English, Kiswahili, indigenous languages, Kenyan Sign
language, Braille and other communication formats and
technologies accessible to persons with disabilities ; and
allowing them reasonably sufficient time to read and
understand the said documents.

f) An order compelling the President of the Republic of
Kenya, H.E Uhuru Kenyatta, the 1 st and 3 @ Respondent to
publish and/or to cause to be published in a Gazette
Notice detailed budget and financial statements of all the
public funds allocated to and utlized by the 3 rd
Respondent.
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g) A declaration that the use of public funds by the
President, the 1st and 3 Respondent to promote their
initiative to amend the Constitution is unconstitutional;
and the President, the 1st and 3 ¥ Respondents are hereby
ordered to jointly and severally refund the national
treasury the public monies allocated and utilized by the
3rd Respondent.

h) A mandatory injunction directing the President of the
Republic of Kenya, H.E Uhuru Kenyatta to comply with the
Article 267(7) by dissolving  Parliament in accordance with
the Chief Justi c eRyesiderA dPursuand tot o t T
Article 261 (7) of the Constitution dated September 21,
2020.

1) A declaration that the 4 t and 5 th Respondents cannot take
any steps pursu ant to Article 257 (6), (7), (8), (9) and (10)
including receiving and passing the Constitution of Kenya
(Amendment) Bill, 2020 as it stands to be mandatorily
di ssolved in accordance with the
the President issued Pursuant to Artic le 261(7) of the
Constitution dated September 21, 2020.

}) A declaration that the authority to prepare and table
before Parliament the relevant Bills required to implement
the Constitution vests in the Attorney General and thus
the 3 Respondent it is hereby ordered to forthwith cease
drafting Bills for Implementation of its envisioned
constitutional amendments.

k) A declaration that sections 10, 13(a)(i), 33, 37(b), 39, 41
and 44 of the Constitution of Kenya (Amendment) Bill,
2020 are unconstitutional.
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l) That eac h party bears its own costs.

233. Petition No. E416 of 2020 was supported by t he Peti ti on
affidavit sworn on 15 ™ December 2020, a supplementary affidavit

sworn on 19t February 2021 and written submissions dated 261t
February 202 1. The Peti ti ahatethe Bresideatdes idseci si o
to establish the BBI Steering Committee with the mandate to

implement policy decisions affecting all Kenyans without public
participation was in contravention of Articles 2, 3 and 10 of the
Constitution. He averred and submit ted that Gazette Notice Nos.
5154 of 24t May 2018 and 264 of 3 ™ January 2020, were also
unconstitutional  for lack of public participation.

234. The Petitioner also argued that by organizing massive rallies for
signature collection during Covid-19 pandemic , was in breach of the
Covid-19 regulations set by the Ministry of Health  and directives by
the President , leading to spread of the disease, a violation of Article
43(1) (a) of the Constitution . In his view, the exercise is a  waste of
public resources tha t should be used to combat the Covid-19
pandemic.

235. The Petitioner further argued that the BBI Steering Committee
drafted a nd continues to draft multiple b ills to give effect to the
proposed constit utional changes without mandate, contrary to Article
261(4) of t he Constitution as read with the Fifth Schedule to the
Constitution. According to this Petitioner, the First S chedule to the
Constitution of Kenya Amendment Bill , there will be a rush to amend
hundreds of legislations between six months and one year after
passage of the Constitution of Kenya Amendment Bill , which will
violate the requirement of public participation. He also argued that

the activities being carried out under instru ctions of the President
and Hon. Raila Odinga, to amend the Constitution, offe  nd the
principle of public participation.
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236. | t I S al so the Petitioner 0s case

breached Article 156(6) of the  Constitution by failing to advise the
President to use his authority and perform his functions in a
constitutional ma nner, thus violating Articles 129, 131, 73(1) , 43(1)
and 261(7) of the Constitution. He stated that the President, Hon.
Raila Odinga and BBI Steering Committee violated the principle of
public finance under Article 201 of the Constitution, by using public
funds to pursue p rivate arrangement.

237. Itisthe Pet i t i tumherr Gase that there is no legislation
operationalizing A rticle 257 of the Constitution, through which the
Constitution of Kenya Amendment Bill can be processed, and that
following the Advice b y the Chief Justice under Arti  cle 261(7) of the
Constitution, the current Parliament is unconstitutional and cannot
process the Constitution of Kenya Amendment Bill

238. The Petitioner held the firm view, that Hon. Raila Odinga and
BBl Steering Committee  violated Article 7 of the Constitution by
failin g to give the public the  Taskforce and Final BBI reports and the
Constitutional Amendment Draft Bill in Kiswahili, indigenous
languages, braille and sign language, in violation of  Articles 10,
27and 35 of the Cons titution. He stated that collection of a single set

of signatures to endorse all the contemplated constitutional
amendments was also a violation of Articles 33 and 38 of the
Constitution.

239. According to the Petitioner, the President , Hon. Raila Odinga
and BB | Steering Committee posted copies of the interim and final

BBl reports and the Constitution of Kenya Amendment Bill on the
Internet, thereby violating the right of access to information thus
hindered public participation. He maintained that the President , Hon.

Raila Odinga and BBI Steering Committee collected signatures in
preparation for a referendum before the register of voters had been
updated, thereby undermining the principle of public participation
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and the right of millions of Kenyans to register an d vote during the
referendum.

240. The Petitioner again averred and submitted that sections 10, 32,
33, 37(b), 39 and 41 of the  Constitution of Kenya Amendment Bill are
unconstitutional  for being either inconsistent with or violate existing
provisions of the Co nstitution and should therefore not be allowed.

241. Regarding Independent Electoral and Boundaries Commission,

he argued that it lacks quorum to process the Constitution of Kenya
Amendment Bill , and verification of signatures which are policy
matters that it d ischarges under section 8 of the Independent
Electoral and Boundaries Commission Act, 2011 (IEBC Act) and the
Second Schedule to the Act . According to the Petitioner, IEBC cannot
discharge this mandate without quorum

242. Honourable Raila Odinga and The Build ing Bridges Steering
Committee filed a replying a ffidavit by Denis Waweru sworn on 5t
February, 2021 and a statement of response to the consolidated
petitions of the same date. They also filed written submissions dated
15t March 2021 in opposition to Petition No. E416 of 2020. It was
deposed and s ubmitted that the Petition s are founded on generalized

assertions, misinterpretation misapplication and narrow
interpretation and application of the Constitution and legislations.
They relied on Anarita Karimi Njeru (No.2) v Republic [1979]

eKLR . They contended that no evidence had been adduced to support
the allegations in the Petition s and that t he Petitions offend the
doctrines of res judicata and sub judice ; they are specu lative and an
encroach ment on the m andate of Parliament and the executive.

243. They argued that the validity and legality of BBl process and
use of public funds is  res judicata , having been determined in the
case of Third way Alliance case supra) . They also argued that the
legality of Gazette N otice No. 264 of 2020, is pending before Court in
the case of Omtata case (supra) and, therefore , sub judice.

Petition No. E282 of 2020 (Consolidated). Page92



244. Honourable Raila Odinga and The Building Bridges Steering
Committee maintained  that Petitioner in Petition E416 of 2020
neither pleaded with spec ificity nor adduced evidence on spread  of
Covid-19 through holding of rallies and public gatherings to be a
violation of Article 43(1)(a) . According to them, allegations with regard
to contravention of  Covid -19 directives and regulations , oughtto have
been reported to the relevant authorities . The Court cannot usurp the
roles of the Director of Criminal Investigation, the National Police
Service and the Director of Public Prosecution S.

245. Honourable Raila Odinga and The Building Bridges Steering
Committee ag ain argued that the Petitioner in Petition E416 of
2020 misinterpreted Article 257 of the Constitution and was using
his petition to halt the ongoing legislative process while speculating

and preempting the decisions County Assemblies and  Parliament
may ar rive at .

246. On the legality of Parliament to deal with the Constitution of
Kenya Amendment Bill , they contended that the allegation in
Petition E 416 of 2020 that Parliament is unconstitutional, is
misplaced and offends the doctrine of sub judice since the iss ue is
pending before a Court of competent and concurrent jurisdiction in
Thirdway Alliance v the Speaker of the National Assembly and

others  (Nairobi High Court Petiton No. E 302 of 2020) as
consolidated with other suits

247. Honourable Raila Odinga and The B  uilding Bridges Steering
Committee denied violating Articles 7, 27 and 35 of the Constitution

on pub lic participation.  They cont ended that the Interim Report, t he
Final report and the  Constitution of Kenya Amendment Bill are a
result of wide , comprehensive and broad consultative engagement
and public involvement all over the country which entailed voluntary
nationwide public participation.
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248. It was the ir submission that the Petitioner in Petition No. E
416 of 2020 Is inviting the Court to encroach on the leg islative
arena and engage in law formulation, which is a preserve of
Parliament and the County Assemblies. They also argued that the
Petitioner i s inviting Court to pre -empt Parliament ary debate s and
deliberations on the merit of the Constitution of Kenya  Amendment
Bill , after which a referendum would be held to enable the people
decide on it.

249. Honourable Raila Odinga and The Building Bridges Steering

Committee termed t hi s Petitioner ds argument s
baseless apprehensions because the question of , if or when the
referendum will be held is not a matter for the Court to determine.

They relied on the decision in Hon. Kanini Kega v Okoa Kenya

Movement & 6 others , (Nairobi High  Court Petition No. 427 of

2014, [2014] eKLR ).

250. They also contended that the guorum of the Independent

Electoral and Boundaries Commission Is res judicata , having been
settled in Isaiah Biwott Kangwony v Independent Electoral and
Boundaries Commission& Another (Nairobi High Court Petition

No0.212 of 2018; [2018] eKLR). In their vie w, verification of signatures
and conduct of elections or referenda are not policy decisions
requiring quorum, but constitutional mandate under Article 88(4) of

the Constitution.

251. Honourable Raila Odinga and The Building Bridges Steering
Committee  further argued that the Independent Electoral and
Boundaries Commission has administrative procedures for
verification of sig natures which was adopted in previous attempts to
amend the Constitution by Okoa Kenya Movement and Punguza
Mzigo respectively. Accordingt o the m, the Independent Electoral and
Boundaries Commission  has put in place mechanisms for  verification
and authentication of signatures, which include invitation of
members of the public to submit  complaints with regard to inclusion
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of their names in the list of supporters for any proposed
constitutional amendments initiative without their knowledge

252. Regarding the argument in Petition No. E416 of 2020 that
there is no enabling legislation to operationalize Articles 255, 256 and

257, Honourable Raila Oding a and The Building Bridges Steering
Committee argued that there is no requirement under Article 261 (1)

as read with the Fifth Schedule to the Constitution for such
legislation. In their view, the argument by this Petitioner is
unfounded and baseless since  there are adequate Election Laws and
procedures for the conduct of elections and referenda. Nothing stops

the Independent Electoral and Boundaries Commission from
conducting a referendum. They relied on the decision in Titus Alila
case (supra)

253. They mainta ined that Petition No. E416 of 2020 s inviting the
Court to pre-empt the National Assembly, the Senate and the
Independent Electoral and Boundaries Commission from discharging
their constitutional mandates. They argued that the Petitioner in this
Petition had not demonstrated contravention of the Constitution or

the law, thus failed to discharge his burden of proof as required
under sectionsl 06 and 107 of the Evidence Act.

254. The Honourable Attorney General filed grounds of opposition
dated 12 th March, 2021 a nd written submissions dated the same day
in response to this Petition. The Honourabl e Attorney General argued
that the Constitution recognizes the sovereign will of the people and
provides how they can either directly or through their democratically
elected representatives, amend the Constitution; provides for the

process of constitutional amendment with in -built multi  dinstitutional
checks throughout the amendment process and provides competent
fora for redressing all the issues raised by the Petitioner in Petition

No. E416 of 2020.
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255. The Honourable Attorney General  contended that this Petitioner
had not applied a contextual analysis of relevant and applicable
constitutional provisions, and that the Constitution does not
preclude the national government or co unty government, state organ
or a public officer from promoting an amendment to the Constitution
through popular initiative.

256. The Honourabl e Attorney General argued that all the people
who signed in favour of the Constitution of Kenya Amendment Bill
are pre sumed to have read and agreed with the contents therein . In
his view, the Petitioner in Petition No. E416 of 2020  will not be
prejudiced if the constitutional amendment process proceeded to
conclusion since he will  have the right to vote against it.

257. It was the Honour abl e Attorney Gener al

Petitioner not being a directly elected representative of the people :
cannot purport to be more authoritative in speaking on their behalf

than the peopleds democratically egnd

including the President. The Honourable Attorney General argued
that this Pet i t i concern @ssto what county a ssemblies may or
may not do and which questions or how the questions are to be
posed i n a referendum are speculative, non -justiciable and an affront
of separation of powers.

258. According to the Honourable Attorney General, the applicability
of Articles 255, 256 and 257 is not dependent on any legislative
enactment , and is not part of the legislations contemplated under
Article 261 and the Fifth Schedule to the Constitution . The only
requirement is one million or more voters to endorse constitutional
amendment initiative.

259. The Honourable Attorney General contended that the Petition in
Petition No. E416 of 2020 is urging the Court to usurp
constit utional function s of the legislative branch by pre -empting its
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consideration of the  Constitution of Kenya Amendment Bill and
undermine the principles of democracy and universal suffrage.

260. The Honourable Attorney General = maintained that the issue of

the fo rmation of the Building Bridges Steering Committee IS res
judicata; that political rights and government processes have not
been suspended and that the allegations regarding health were not

substantiated. He relied on  several decisions to support his posit ion.
These included; Law Society of Kenya v Inspector General
National Police & _others (Petition No. 120 of 2020) ; Galaxy Paints
Company Ltd v Falcon Guards Ltd [2000] eKLR; DEN v PNN
[2015] eKLR; Njoya & 6 others v Attorney General and 3 others

[2004] eKL R and Coalition for Reform and Democracy (CORD) &
Another v The Republic of Kenya & Another.

261. The National Assembly also filed grounds of opposition dated
15t February, 2021 to the consolidated Petitions, but and submitted
orally in opposition to the con solidated Petitions. The National
Assembly contended that the Petitions are non -justiciable for
violating the doctrine of ripeness; that the Petitions are specul ative
for anticipating that it will pass the  Constitution of Kenya
Amendment Bill which was yet to be introduced in  Parliament and
the consolidated Petitions were  seeking to second -guess how it would
exercise its mandate in the enactment of the Constitution of Kenya
Amendment Bill . According to the National Assembly, the issues
raised in the consoli dated P etitions could be raised before  Parliament
during public participation as provided for in the Constitution and
Standing Orders.

262. The National Assembly contended that gagging Parliament from
debating the Constitution of Kenya Amendment Bill wou ld amou nt to
usurping its powers, since the constitutional scheme cont emplates
that challenges to  constitutional validity of a bill await completion of

the legislative process. According to the National Assembly, Articles
255, 256 and 257 stipulate how the Consti tutioni s to be amended. It
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relied on Justus Kariuki Mate & another v Martin Nyaga
Wambua & another [2017] eKLR , to argue that the Court lacks
jurisdict ion to intervene during active Parliament ary process.

263. The Senate also filed grounds of opposition dated 10t February,
2021 in response and adopted the submissions by the National
Assembly. It contended that the Constitution grants the people
sovereign and inalienable right to determine their form of governance

and provides how they can either directly or in directly throu gh their
democratically elected representatives, amend the Const itution, and
that Articles 255, 256 and 257 stipulate how the Constitution should

be amended.

264. According to the Senate, the issues raised in  the consolidated
Petitions are non -justiciable and offend the principle of justiciability ;
the consolidated Petition s do not disclose infringement or threat of
infringement of any right;  that the orders sought are defective and
that the Court lacks jurisdiction to grant orders as framed and t he
Court should exercise judicial restraint.

265. The Independent Electoral and Boundaries Commission filed a
replying af fidavit sworn by Michael Goa as well as written
submissions dated 12 ™ March, 2021 in opposition to the Petition.
The independent Electoral and Boundaries Commission argued that
it complied with its const  itutional and statutory mandate and verified
signatures to confirm co mpliance with the constitution and was
ready to conduct a referendum.

266. On verification of signatures to confirm compliance with
constitutional requirements, the Independent Electoral and
Boundaries Commission  contended that it received the Constitution
of Kenya Amendment Bill on 10t% December, 2020 and 4.4 Million
supporting signatures from the Building Bridges Steering Commit  tee;
that it conducted verification and prepared an interim report after
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undertaking data cleaning exercise and uploading a list of verified
signatures of supporters in to its website to enable voters confirm
their details.

267. The Independent Electoral and Bou ndaries Commission

maintained that after confirming that that the Building Bridges
Steering Committee had  met the threshold under Article 257(4) of the
Constitution, it forwarded the Constitution of Kenya Amendment Bill

to the Speakers of the respective C ounty Assemblies and Parliament
for consideration as required by Article 257(5) of the Constitution.

268. Regarding holding of the referendum, the Independent Electoral
and Boundaries Commission  contended that its mandate can only be
invoked when either houses of Parliament fails to approve the
Constitution of Kenya Amendment Bill or the Constitution of Kenya
Amendment Bill touches on Articles mentioned in Article 255(1) of
the Constitution. It also maintained that the issue of its composition

had been resolved inthe Isaiah Biwott case (supra) .

VI PETITION No. E426 OF 2020

269. By a petition dated 21 December , 2020 filed in this Honourable
Court on 18 January , 2021, the P etitioner in Petition No. E426 of
2020 has sought for several declarations and orders which he ha S
framed as follows:

OHEREFORE vyour petitioner humbly prays that this Honourable
Court-

1. Finds that civil Court proceedings can be instituted
against the President or a person performing the
functions of the office of President during tenure of
office in respect of anything done or not done in the
exercise of claimed powers beyond those authorised
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under the Constitution, that is for actions or
omissions not authorised under the Constitution.

2. Finds the President does not have authority under
the Constitutio n, as President, to initiate changes to
the Constitution, and that the only State organ
granted authority by or under the Constitution to
consider and effect constitutional changes is
Parliament .

3. Finds that the Steering Committee on the
Implementation of t he Building Bridges to a United
Kenya Taskforce Report established by the President
as notified in Gazette Notice No. 264 dated 3rd
January, 2020 and published in a special issue of
the Kenya Gazette dated 10th January, 2020, with
terms of reference for co nsidering and promoting
constitutional changes, is an unlawful entity under
the laws of Kenya.

4. Declares that an unconstitutional and unlawful
entity, such as the Steering Committee on the
Implementation of the Building Bridges to a United
Kenya Taskforce R eport, does not have locus standi
in promoting constitutional changes pursuant to
Article 257 of the Constitution.

5. Orders that the 1 st Respondent make good public
funds used in the unconstitutional constitutional
change process promoted by the Steering Com mittee
on the Implementation of the Building Bridges to a
United Kenya Taskforce Report established by the
1st Respondent, the amount as computed by the
Auditor -General.
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6. Orders that the 2 nd Respondent to ensure that other
public officers who have directed  or authorised the
use of public funds In the unconstitutional
constitutional change process promoted by the
Steering Committee on the Implementation of the
Building Bridges to a United Kenya Taskforce Report
make good the said funds, the amounts as compute d
by the Auditor -General.

7. Orders that on account of the constitutional
amendment process resulting from the Steering
Committee on the Implementation of the Building
Bridges to a United Kenya Taskforce Report not
being Iin accordance with Article 257 of the
Constitution, the Independent Electoral and
Boundaries Commission should not submit the
resultant draft Bill to any county assembly, and
should the draft Bill have been submitted to any
county assembly, the same should be recalled from
any and all such co unty assemblies.

8. Finds that the 1 st Respondent has contravened
Chapter 6 of the Constitution, and specifically Article
73(1)(a)(i), by claiming authority in initiating and
promoting a constitutional change process, authority

that is constitutionally vested in only one State
organ, Parliament , and is not vested in the office of
President .

9. Orders that the entire unconstitutional constitutional
change process promoted by the Steering Committee
on the Implementation of the Building Bridges to a
United Kenya Tas kforce Report be terminated, and
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thereby save further wastage of public funds in an
unconstitutional constitutional change process.

10. Orders costs against the 1 st Respondent. Or that
such other orders as this Honourable Court shall
deem just. 6

270. The petition h as combined both the facts and the legal basis

upon whi ch It S based,; and, t o S 0me
arguments in support of the petition notwithstanding that he has

filed written submissions separately.

271. All that the petitioner has said in his aff idavit in support of the
petition is this:

I, the undersigned, Isaac Aluoch Polo Aluochier, of Suite 1,

Behind AA Stores Building, Kamagambo Police Station

Road, P.O Box 436 -40404, Rongo, and email address
aluochie r@gmail.com, do affirm and state as follows:

o | beli eve t hat the facts cont ai
petition dated 21 st December, 2020, both those known to me

of my knowledge, and those known to me from sources

disclosed therein , are true.

272. It is stated in the petition that vide Gazette Notice No. 5154 of
24 May, 2018, and published in the Kenya Gazette dated 31 May,
2018, Vol. CXX 0 No. 64, Mr. Joseph K. Kinyua who is the Head of
the Public Service informed the public that H.E. Hon. Uhuru
Kenyatta, the President of the Republic of Kenya had established a
Taskforce known as the Building Bridges to Unity Advisory Taskforce
comprising of 14 committee members and 2 joint secretaries. The
Terms of Reference of this Taskforce were to:

o( a) eval uat @ chdlldnges outhnied io tha Joint
Communique of 'Building Bridges to a New Kenyan Nation,
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273. The

amendment proposals but peley amioigtratiye

and having done so, make practical recommendations and
reform proposals that build lasting unity; [Petitioner's
emphasis throughout, unless otherwise stated

(b) outline the policy, administrative reform proposals, and
implementation modalities for each identified challenge
area; and

(c) conduct consultations with citizens, the faith based
sector, cultural leaders, the private sector and experts at
both the countyand nati onal | evel s. 6

terms of reference did not include constitutional

reform proposal so.

274. By a special issue of the Kenya Gazette of 3 May, 2019, Vol.

CXXI & No. 55, the President publi shed his 6 ™ Annual Report, 2018

in which he stated, inter alia:

Petition No. E282 of 2020 (Consolidated).

o. .. Chapter three presents

public institutions in the realisation of national values and
principles of governance. To enhance national unity, H.E.

the President and the former Prime Minister signed a

Memorandum of Understanding (MoU) symbolized by the
'Hand Shake' to put the country on the path to national
unity, reconciliation and enhance nationhood. To implement

the MoU, the Presidency established and operational ized a

taskforce on Building Bridges Initiative (BBI) aimed at
addressing the 9 key challenges identified in the MoU
namely, ethnic antagonism and competition, lack of national
ethos, inclusivity, devolution, divisive elections, safety and
security, corrup tion, shared prosperity, and responsibility
and rights é

Pagel03

t

mi t

h e



0. .. 6 3. To promote reconcil.
H.E. President Uhuru Kenyatta and H.E. Raila Odinga
signed a Joint Communique titled 'Building Bridges to a New
Kenyan Nation' to affirm t heir commitment to work together
to find lasting solutions to ethnic antagonism and divisive
politics. Further H.E. the President and H.E. Raila Odinga
established the 14 -member Building Bridges Initiative (BBI)
Taskforce whose terms of reference include e valuating
national challenges outlined in the joint communique and
making practical recommendations and reform proposals to
enhance national unity.

at.i

0. . . 932. To enhance nati onal

democracy and participation of the people and sustaina ble

development, the Government commits to continue
supporting the BBI and to fully implement its
recommendations. Public institutions shall align their
policies, legislation, programmes and activities with the
recommendations of the BBI and other initiati ~ ves aimed at
promoting national uni ty and

275. According to the implementation matrix, the Presidency,
Parliament all Ministries, Departments and Agencies of Government,
Independent Offices and Commissions, County Governments and the
National Gover nment Administration were to support the Building
Bridges to National Unity Initiative (BBI) and implement its
recommendations and other initiatives aimed at promoting national
unity and nationhood.

276. And in a special issue of the Kenya Gazette published on 10
January, 2020, Vol. CXXIl ~ d No. 7, in Gazette Notice No. 264 dated 3

January,

2020, the Head of the Public Service, once again, notified

the public that the  President had appointed the Steering Committee
on the Implementation of the Building Bridges to a United Kenya
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Taskforce Report comprising of 14 members and 2 joint secretaries.
The terms of reference of this particular were stated in the Gazette as
follows:

The Terms of Reference of the Steering Committee shall be to:

a) conduct validation of the Taskforce Report on Building
Bridges to a United Kenya through consultations with
citizens, civil society, the faith -based organizations,
cultural leaders, the private sector, and experts; and

b) propose administrative, policy, statutory or
constitutional changes that may be necessary for the
iImplementation of the recommendations contained in the
Taskforce Report, taking into account any relevant
contributions made during the va

277. Whereas the BBl 6s terms of reference
for constitutional changes, the Steering Committee on the
Implementation of the Building Bridges to a United Kenya Taskforce

Report (BBI 2 Steering Committee), included statutory or

constitutional changes in its terms of reference.

278. The Petitioner argues that if the original Building Bridges to
Unity Advisory Taskforce (BBl 1 Steering Committee), that was
gazetted in Kenya Gazette Notice No. 5154 of 24 May, 2018, was
established in the spirit of Article 131 (1)(e) and (2)(c) of the
Constitution, there was no cons titutional or other legal basis upon
which the 1 st Respondent established the BBI 2 Steering Committee
with the expanded mandate to propose constitutional changes.
Article 131 (1)(e) and (2)(c) of the Constitution reads as follows:

131. (1) The President &
(e) is a symbol of national unity.

(2) The President shall o
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(b)épromote and enhance the unity
nation.

279. Following its gazettement the BBI 2 Steering Committee
proceeded to make statutory and constitutional proposals in the form
of a draft Bill and other publications and, among other things,
purportedly procured over 4 million registered voters supporters'
signatures and handed the same to the Independent Electoral and
Boundaries Commission; as at the time of filing the petition, the list
of voters was awaiting verification of the said signatories pursuant to
Article 257 (4) and (5) of the Constitution and that the National
Treasury had approved the expenditure in excess of Kshs. 93 million
for the verification exercise.

280. The Constitution, according to the petitioner, has not only been
contravened but there is also a threat to further violation. It is for
this reason that the Petitioner has invoked Article 258 of the
Constitution to bring this petition on his own behalf and also in the
public interest

281. As far as the capacity in which the respondents have been sued

is concerned the petitioner has averred that the 1 st Respondent is
sued because he contravened the Constitution and that he is sued in

his personal capacity, and not as President of the Repu blic of Kenya
and Commander -in-Chief of the Kenya Defence Forces. The 2 nd
Respondent, on the other hand, has been joined to the suit on the

basis of Article 156 (4)(b) and (6)5, 2 Article 257 (4) and (5) of the
Constitution which essentially provide that t he promoters of a
popular initiative shall deliver the draft Bill and the supporting
signatures to the IEBC, which then has to verify that the initiative is
supported by at least one million registered voters. If the IEBC is
satisfied that the initiative m eets the requirements of this Article, it is

to submit the draft Bill to each county assembly for consideration;
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the consideration exercise is to be undertaken within three months
from the date of submission by the Commission.

282. The 3 Respondent is sued because it is the constitutionally
authorised State organ for conducting referenda pursuant to Articles
88(4)6 and 257 while the interested parties have been included in the
petition in this capacity on account of their roles as articulated in
Articles 132 (4)(a)7 and 229 of the Constitution.

283. The Steering Committee on the Implementation of the Building

Bridges to a United Kenya Taskforce Report has been deliberately

omitted because, though its activities are material to this petition, it

is, according to th e petitioner, an unconstitutional and illegal entity

under the | aws of Ke ngoas notaavalocuslistandie f or e
before this honourable Court. 0

284. Other provisions which the petitioner has cited in support of his
petition are Article 88(4) onthe | EBCOs obligation to
supervise referenda and elections; Article 132(4)(a) which provides
that the President may perform any other executive function
provided for in this Constitution or in national legislation and,
subject to the Constitution, he may establish an office in the public
service in accordance with the recommendation of the Public Service
Commission; Article 229 on the functions of the Auditor -General that
include auditing and reporting on the accounts of any entity that is
funded f rom public funds and whether those funds have been
applied lawfully and in an effective manner; and, Article 50(1) on the
resolution of disputes by an independent and impartial tribunal or

body.

285. On the specific question whether civil proceedings can be v alidly
instituted in Court against the person occupying the office of
President in his personal capacity, the applicant has invoked Article
143(2) of the Constitution; this provision of the law reads as follows:
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143. (2) Civil proceedings shall not be inst ituted in any Court
against the President or the person performing the functions of
that office during their tenure of office in respect of anything
done or not done in the exercise of their powers under this

Constitution.
286. | t I's the petitihatrwhile @ s true that theng n tst t
Respondent, cannot, during his tenure as the President be validly

sued whether in his official or personal capacities in respect of
anything done or not done in the exercise of their powers under the
Constitution, he is no t so insulated from Court proceedings in
respect of actions or omissions outside the Constitution.

287. To illustrate his point, the applicant invoked Article 140(1), 142

(1) and 136 (2) (a) which, in his view, demonstrate circumstances
under which the  Presiden t may be sued while in office. Article 140(1),

for instance, provides that a person is permitted to file a petition in

the Supreme Court to challenge the election of the President -elect
within seven days after the date of the declaration of the results of

the President ial election. Under Article 142(1), the sitting President
continues holding office until after the President -elect, has been
sworn in and assumed office. According to Article 142(2) there is a
possibility that a sitting President may secure a second term as the
President -elect while in office.

288. The petitionerds argument Presslenttib at
sued in circumstances contemplated in Article 140 (1) as was the

case when the current  President was sued in 2017 after the General
Elections conducted in that year, he was so sued in his personal

capacity because, so the petitioner urged, seeking the President ial
office in a President ial election is not an exercise of President ial
powers under the Constitution; indeed any person meeting the
requirements of contesting for presidency in a President ial election
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can do so and by so doing the contestant cannot be said to be
exercising President ial powers under the Constitution.

289. Wi t h this anal ogy, It S the petiti
Respondent has been rightly sued in his personal capacity

considering that, in his actions which provoked this petition, the 1 st
respondent cannot be said to have been exercising his powers under

the Constitution. The Petitioner urged this honourable Court to follow

its decision in Isaac Aluoch Polo Aluochier v Uhuru Muigai

Kenyatta & Another [2016] eKLR where it was held that the 1 st

Respondent could indeed be sued for conduct outside the exercise of
the President ial authority.

290. Speaking of the President d s aouty and his powers, the
petitioner cited Articles 129 and 131 as the constitutional basis for

these attributes. Even then, Article 131 (2)(a) demands of the

President to o0r espect , uphold and safeandard
this, the President did not do when he addressed the nation on 12t
December, 2020; in that address he promoted the draft constitutional

Bill published by the BBI 2 Steering Committee which, according to

the Petitioner, is an affront to the Constitution.

291. On the constitutionality or le gality of the establishment of the
Steering Committee on the Implementation of the Building Bridges to

a United Kenya Taskforce Report (BBl 2 Steering Committee), the
Petitioner made reference to Article 132(4)(a) of the Constitution
which permits the President to perform any other executive function
provided for in the Constitution or in national legislation; under this
provision, he is permitted to establish an office in the public service

but he can only do so in accordance with the recommendation of the
Publ i c Service Commi ssi on. | t S t he
establishing BBI 2 Steering Committee, the 1 st respondent did not act
in accordance this article because there was no recommendation
from the Public Service Committee for such a body. The
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establishment of the Committee in violation of the constitution means
that the 1 st respondent acted beyond the authority given to him by
the Constitution and therefore Article 143(2) of the Constitution
cannot provide him with any refuge.

292. Again, the petitioner urged that the manner in which the
Constitution may be amended is provided for in Article 255 of the
Constitution; to be precise, it prescribes that it can only be amended

in accordance Atrticle 256 or 257. By establishing a committee whose
terms of refere nce included proposals for constitutional changes, the
1st respondent violated these constitutional provisions because the
manner in which the 1 st respondent has sought to change the
constitution is inconsistent with the constitutionally prescribed
means; itis neither a Parliament ary initiative under Article 256 nor is
it a popular initiative prescribed in Article 257 of the Constitution.

The violations of the Constitution in this respect is yet another
reason why Article 143(2) cannot come to the 1 ssrespondent ds ai d.

293. The authority and role of the President under Article 256 is
limited to assent to a duly passed Constitution of Kenya Amendment
Bill  which has been submitted to him by both Speakers of
Parliament ; he has no role whatsoever in the taking any i nitiative for
conception of such a bill and whatever action is necessary before it is
presented to him for his assent.

294. According to the petitioner, a popular initiative for amendment

of the Constitution, cannot not originate from a State organ
irrespecti ve of whether it is Parliament , the executives of either the
national or county Government or any other state organ; such an
initiative can only originate from the people themselves outside the
structures of the State.

295. Although the proposed constitutional amendments promoted by
the BBl 2 Steering Committee have been packaged as a popular
initiative, the process by which they have been initiated and
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undertaken including the establishment of the BBI 2 Steering
Committee that was tasked with making proposals for constitutional
changes is alien to the Constitution itself.

296. Article 1 of the Constitution states that all sovereign power
belongs to the people of Kenya and according to Article 1(2), the
sovereign power may be exercised directly or through their
democratically elected representatives. As far as legislative functions

are concerned, this power has been delegated to Parliament and the
county assemblies; the amendment of the Constitution by a
Parliament ary initiative under Article 257 is a clear example of the
delegation of this power to  Parliament with respect to amendment of
the constitution otherwise the people may choose to exercise this
power directly as a popular initiative under Article 257 of the
Constitution.

297. While stressing the supremacy of the Constitution and the 1 st
respondent s v uCourteactari whenevieryhe lireaches the
Constitution, the Petitioner has cited Articles 2(1), 2(2) and 2(4) of the
Constitution. These provisions are clear on the supremacy of the
Constitution and, f or this reason, any person, including the 1 st
respondent is bound by its provisions. It follows that anything done

in violation of any of the provisions of the Constitution is not only
unconstitutional but it is of no legal effect. The 1 ssrespondent d
actions in initiating constitutional changes and establishing a
committee for that purpose fall into that category of actions which

Article 2(4) of the constitution frowns upon as being invalid to the

extent that they are inconsistent with the Constitution. B y the same
token, nothing legal or valid can come out of the BBl 2 Steering
Committee and whatever it has done is of no legal consequence.

298. There cannot, therefore, be any claim that there has been a
valid popular initiative to amend the constitution in accordance with
Article 257 of the Constitution. It i's
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Article 257 (6), the IEBC was bound to satisfy itself that the initiative
met the requirements of this particular Article; however, since it is
obvious that the Articl e and other provisions of the Constitution had
been infringed, the IEBC ought not to have taken any action on the
draft Bill submitted to it in purported compliance with Article 257 (4)

of the Constitution.

299. Further, while the National Assembly represents the people of
the constituencies and special interests in the National Assembly in
accordance with Article 95 (1) of the Constitution, no such power has

been given to the 1 st respondent and therefore the latter cannot claim

to be acting as resdntativepreimtiptingecenstitutiorap
amendments through means that are unknown in law.

300. It follows that the attempt by the BBI 2 Steering Committee, to
convert an illegal President ial constitutional change initiative into a
popular initiative, allege dly in accordance with Article 257, falls short

of the threshold in this Article for constitutional change by popular
initiative.

301. The BBI 2 Steering Committee constitutional change process is
nothing more than an attempt to usurp the role of Parliament in the
constitutional change process. Apart from Parliament , no other State
organ has been accorded this constitutional authority under Article
256(2) to publicise any Bill to amend the Constitution. Contrary to

this provision of the Constitution, the BBI 2 Steering Committee
usurped this role of Parliament and used public funds to publicise its
draft Bill and facilitate public discussion on the same.

302. Regrettably, Parliament which is enjoined by Article 94(4) to
protect the Constitution, woefully failed to p rotect its own
constitutional stature and is going along with the unlawful
constitutional change process spearheaded by the BBI 2 Steering
Committee.

Petition No. E282 of 2020 (Consolidated). Pagell?2



303. On this question of use of public funds, the petitioner invoked
article 226 (5) of the Constitution which provides as follows:

226 (5) If the holder of a public office, including a
political office, directs or approves the use of public
funds contrary to law or instructions, the person is
liable for any loss arising from that use and shall
make good the loss , whether the person remains the
holder of the office or not.

304. The petitioner contends that the 1 st Respondent bears
responsibility for public funds that have been used in the unlawful

and unconstitutional process of which the BBI 2 Steering Committee

is part; following the provisions of this Article, the 1 st respondent
must make good the loss that may have been incurred.

305. Likewise, the submission by the IEBC of the unconstitutionally

promoted draft Bill to the county assemblies has exposed it to
liability and it is also required to make good any funds that have
been expended on the initiative.

306. | t i s the petitionerodos case that acc
the Constitution, the authority assigned to a state officer is a public

trust and which must be exercised in a manner that is consistent

with the purposes and objects of the Constitution. The 1 st
respondent, the petitioner has argued, has acted contrary to the

purposes and objects of the Constitution and therefore he has

breached the public trusten  trusted to him.

307. The 1st respondent never responded to the petition in any

manner but as will become clear in due course the 2 ndrespondent O
response and a large part of his submissions were dedicated to the 1 st
respondents defence.

308. The 2nd respondent fi led grounds of objection; he has opposed
the petitionerds petition on the grounc
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currently the President of Kenya of the Republic of Kenya and Ipso
facto cannot be sued in his personal capacity for any acts during the
pendency of his Presidency; that the 1 st Respondent, may not be
sued in his personal capacity during his incumbency as President of
the Republic of Kenya; that Petitioner is approbating and
reprobating -on the one hand, he has sued the 1 st respondent in his
persona | capacity and on the other hand, he has sued him as the

sitting President ; and that, this petition is res judicata because the
issues in respect to the legality and mandate of the Steering
Committee have been determined by this honourable Court, in

Nair obi Constitutional Petition No. 451 of 2018; Third Way
Alliance vs The Hon. Attorney General & Others [2020] eKLR

309. Other grounds are that the Petitioner has not appreciated the

constitutional definition of a O6person;
materia | that demonstrates breach of the provisions of Article 73 of

the constitution by the 1 st Respondent; that this honourable Court

has affirmed the constitutionality of the Presidentds functions an

same is Res Judicata ; that monies expended on the Presidentd s
constitutional functions fall within the permissible budget; and, that

the Petitioner is inviting the Court to perform functions of Auditor -
General and find that there has been improper use of government

funds and, in any event, there is no evidence of misuse of public
funds.

310. Again, the 2 nd respondent has objected to the petition on the
grounds that it is  sub-judice because it seeks to litigate over matters
pending hearing and determination in Nairobi High Court
Constitutional Petition No. 12 of 202 0 between Okiya Omtata
Okoiti versus the National Executive of the Republic of Kenya

and Others ; that the Petition is premised on misinterpretation of the

law; that the petition is premised on generalised assertions with no
supporting evidence adduced; an  d, finally, that the petition is without

any merit.
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311. In his submissions in support of the 2 ndrespondent ds cas
Bitta, the learned counsel for the 2 nd respondent urged that the 1 st
respondent is protected from Court proceedings by Article 143 (2) of
th e constitution; as earlier noted, this Article is to the effect that Civil
proceedings cannot be instituted in any Court against the President
or the person performing the functions of that office during their

tenure of office but only in respect of anythi ng done or not done in
the exercise of their powers under this Constitution. This Article, it

was submitted, confers immunity to the 1 st respondent, both in his
personal capacity and also as the President of the Republic of Kenya
during his tenure.

312. The decision of the Supreme  Court of Kenya, in Deynes

Muriithi & 4 others vs. Law Society of Kenya & another [2016]

eKLR was cited in support ofthe 2 nMr espondentds positioc
decision the Court held that that proceedings commenced by way of

constitution al petitions are in the nature of civil proceedings. A

similar holding had been made by this honourable Court , sitting in

Kisii, in Peter Ochara Anam & 3 Others vs. Constituencies

Development Fund Board & 4 Others, Constitutional Petition No.

3 of 2010; [2 011] eKLR . Cited for the similar position were the

decisions in  Abdul Karim Hassanaly & another vs. Westco Kenya

Ltd & 3 others [2003] eKLR; Ferdinand Ndungou We
Babayao vs. Republic [2019] eKLR) and Julius Nyarotho vs.

Attorney General & 3 others [20 13] eKLR .

313. It was submitted further on behalf of the 2 nd respondent that

the Presidency is a creature of the Constitution and according to
Articles 1(3) (a), 129 and 130 , the executive authority is derived from
the people and is exercised in accordance wit h the Constitution. The
presidency is bound to, among others, promote and protect the
Constitution; observe national values and principles of governance;
observe principles of executive authority; maintain integrity for
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leadership; observe legal requiremen ts; and, respect the authority of
the judiciary.

314. The 2nd respondent also addressed the question whether judicial
review proceedings can be taken against a sitting President and in an
attempt to answer it, the learned counsel considered this questions

from three perspectives the first of which is the constitutional duty of

the President to adhere to, promote and protect the Constitution and

all laws made under the Constitution. The second perspective is that
judicial review is a public law remedy under the Constitution; and
the third is the role of public law.

315. The learned counsel for the 2 nd respondent echoed the
provisions of the constitution and urged that the Presidency is not

only a creature of the Constitution but also that under Articles 1(3)

(@), 129 and 130, the executive authority is derived from the people
and is exercised in accordance with the Constitution. Accordingly,

the presidency should, among other things, adhere to, promote and
protect the Constitution; it must observe national values and
principles of governance as prescribed in Article 10 of the
Constitution; it must observe principles of executive authority; it

must maintain integrity for leadership in accordance with Chapter 6

of the Constitution; and, it must observe the rule of law an d respect
the authority of the judiciary.

316. Counsel urged that if the presidency violates the Constitution in
particular and the rule of law generally, the Constitution is not left
helpless; it provides a remedy; for instance, Judicial review will lie
against an order of appointment made by a sitting President in
contravention of the law. This is a public law remedy and will be
directed to the state itself if, in making the appointment, the
President purported to exercise the executive authority of the state A
narrow and strict interpretation of Article 143 of the Constitution

would offend Article 259 of the Constitution which demands a
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purposive interpretation in order to give effect to the objects,
purposes and values of the Constitution.

317. It was also urge d that, according to Article 73 of the
Constitution, authority assigned to a state officer is a public trust
and for this reason, the executive has a responsibility to serve the
people rather than rule them; it has the responsibility, under Article
129 of the Constitution, to be accountable to the people, and respect
the rule of law.

318. ltisthe 2 " respondent d6s position that st
Article 143 of the Constitution without regard to the objects, values,

purposes and spirit of the Constitutio n, as suggested by the
Respondents, particularly the Attorney General will first, deprive the

public the right to demand for public answerability from the office of

the President on the exercise of the sovereign authority they have

delegated to the executi ve; and, second, disparage the Constitution

and promote impunity.

319. These matters, according to the 2 nd respondent, are placed in
the public law of the state as a deliberate constitutional approach in
order to enable the Constitution to avoid an absurd state of affairs
that would otherwise be created by a narrow interpretation of Article

143. The duty of the  Court s is to reconcile the dichotomy of ensuring
that there is no violation of the Constitution or the law that goes
without a remedy while at the same t ime maintaining the integrity of
the presidency which is a symbol of the Republic of Kenya by simply
upholding and protecting the Constitution. In those circumstances,

the Attorney General would be the proper party to a suit where the
President has to be s ued.

320. It was also urged that in countries with robust Constitution,

such as Kenya, Courts have questioned actions or inaction by the
President in so far as the deed or omission thereof has violated the
law. Although in the instances where Court s have invok ed judicial
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review to right the wrongs by the executive have been equated by
some pundits to judicial activism, counsel urged that it is simply a
judicial path that is permitted by the Constitution itself as a way of
attaining checks and balances within th e doctrine of separation of
powers. On this point, the learned counsel for the 2 nd respondent
referred to a case only cited BGM HCCC No. 42 OF 2012 [2012]
eKLR and the case of Centre for Rights Education & Awareness

& 6 Others v Attorney General Nairobi H igh Court Petition No.
208 & 209 of 2012

321. |t was t he l earned counsel 0s posit
understanding of the law, he is not persuaded by the argument that

since a sitting President enjoys immunity from legal proceedings
under article 143 of the  Constitution, no proceedings in the nature of
public remedy should commence to put right a clear violation of the

law in the exercise of a public power by the President . The public
power is derived by the President from the Constitution and statute

law as delegated by the people. Judicial review being a public law
remedy is available in the Constitution to ensure due process has

been followed, and it will not be rendered ineffective because the
impugned exercise of public power was committed by the Presiden t.
Such proceedings, where it is claimed a state officer acted in
contravention of the law, are in the nature of Constitutional remedy

under Articles 22 and 23 of the Constitution, and are legally
instituted and maintained against the Attorney General unle ss the
Constitution or an Act of Parliament governing the particular state
office provides otherwise, or where liability is of a criminal nature.

These proceedings are not proceedings against the President but
against the State itself and any ensuing liabi lity would certainly be
liability of the State within the public law of the State.

322. On the question of sub judice , the learned counsel for the 2 nd
respondent urged that the Petitioner unequivocally admitted in
paragraphs 26, 27, 28 ianmgd aXd iadfavhi® abd
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17 February 2021 that all the issues in his petition are sub -judice
Nairobi Constitutional Petition No. 12 of 2020 Okiya Omtata

Okoiti versus the National Executive & Others which was
instituted sometime during the month of Janua ry 2020 and amended
on 3 August 2020 well before the institution of the present petition.

323. While relying on the decision of Olao, J. in Kenya Planters Co -
operative Union Limited v Kenya Co -operative Coffee Millers
Limited & another [2016] eKLR , counsel urged that this petition
amounts to an abuse of process and ought to be struck out
apparently for offending the sub judice rule. On this same point, he
cited Kerugoya Environment and Land Court Civil Appeal No. 60

of 2014 . Counsel also cited section 6 of the Civil Procedure Act, cap.
21 and Bl ackos L awEdidnentwhad nsalrjudicel éntails

and submitted that a matter which is pending in Court for
determination  sub judice and that is precisely the position with

regard to Nairobi Constitutional Peti tion No. 12 of 2020 Okiya

Omtata Okoiti versus the National Executive & Others . Itis his

contention that a constitutional petition is subject to the sub judice

rule just like any other civil proceeding particularly considering the
inclusion of otheprwecreesli ®mgso6 i n Secti ol

Procedure Act.

324. The decision in Stephen Somek Takwenyi & Another vs.
David Mbuthia Githare & 2 Others Nairobi (Milimani) HCCC

No0.363 of 2009 was cited for the position it is the inherent
jurisdiction of every  Court of justice to prevent an abuse of its
process and it has the duty to intervene and stop such proceedings

as have been instituted in its abuse. The case of Legal Advice
Centre aka Kituo Cha Sheria v Communication Authority of

Kenya [2015] eKLR; the High Court of Uganda decision in  Nyanza

Garage vs. Attorney General Kampala HCCS No. 450 of 1993 ; Re
the Matter of the Interim Independent Electoral Commission
Constitutional Application No. 2 of 2011 [2011] eKLR ; Australian
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decision in  Re Judiciary Act 1903 -192 0 & In re Navigation Act

1912 -1920 (1921) 29 CLR 257 were also cited by the learned

counsel for the 2 nd respondent to augment his position on the

doctrine of sub judice and the abuse of the process of the Court with

particular reference to this petition. In this latter Australian decision,

It was held that the word Omatterd i n
means not a legal proceeding but rather the subject matter for

determination in a legal proceeding. It follows that in determining

whether the matter is sub judice and therefore an abuse of the

process of the Court , it is the substance of the claim that ought to be

looked at rather than the prayers sought. This Court was invited to
consider Mur angf6a County Government v. Mur a
& Sanitation Co . Ltd & another [2019] eKLR on the same point

and decline the invitation to determine matters pending
determination before a  Court of competent jurisdiction.

325. It was further urged on behalf of the 2 nd respondent that,
despite offending the sub judice doctrine, the petition raises issues
that have been determined by this Court in Thirdway Alliance
Kenya & another v Head of the Public Service -Joseph Kinyua & 2
others and Martin Kimani & 15 others (Interested Parties) [2020]

eKLR. It is the 2 ™ r e s p o n d positio® shat the legality and
rationality of the exercise of  President ial authority in commissioning
a Taskforce to advice the presidency on some of the constitutionally
prescribed functions, are matters that have been determined in the
former case and, i n any case, cannot be said to be unconstitutional.
However, the learned counsel for the 2  nd respondent admitted that
the decision having been made by a Court of concurrent jurisdiction
is only persuasive.

326. As far as the question of funding the Steering Comm ittee is
concerned, counsel urged that the question of funding such ad hoc
committees was also disposed of in the Third Way Alliance case

where the Court held that the utilization of public funds to facilitate
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the work of ad hoc taskforces is lawful and no t in breach of the
principle of public finance management as stipulated in the
constitution. In any case, for the allegation of misappropriation of

funds to stand, it was incumbent upon the Petitioner to adduce
evidence of such misappropriation; this, acco rding to the 2 nd
respondent, was not done.

327. Based on the same Third Way Alliance case , It was submitted
that this honourable  Court should decline the invitation to usurp the
constitutional functions of the office of the Auditor General and
Parliament on p ublic finance.

328. The learned counsel for the 2 nd Respondent also submitted that
the Constitution does not expressly preclude a government at the
national or county level, a State organ or a public officer from
promoting an amendment to the Constitution thro ugh a popular
initiative.  Accordingly, nothing prevents any of the entities and
officers concerned, including the 1 st respondent from taking a lead
role in the initiation of an amendment of the Constitution by a
popular initiative.

329. The objective of the constitution in establishing the instrument
of amendment by popular initiative was to ensure that any actor,
private or public, would have the opportun ity to initiate proposals
and, in amending the constitution, all that matters is that all the
procedural requirements for such an amendment have been satisfied.

330. To |illustrate his point, the learned counsel for the 2 nd
respondent noted that many of wh at
constitutional amendment s in Kenya

initiatives. | n 2005, for instance, the then government adopted a
position in support of the draft constitution. The same situation
obtained in 2010, when the Government led the constitutional reform
efforts, including supporting the constitutional referendum.
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331. He submi tted further that various provisions of the constitution
require the state to take legislative and other measures to ensure the
achievement of certain constitutional objectives; for instance, Article

21 (2) of the Constitution directs that "State shall tak e legislative,
policy and other measures, including the setting of standards, to
achieve the progressive realization of the rights guaranteed under
Article 43 . " Agai n, in Article 27(8),inthe (
addition to the measures contemplat ed..., the State shall take
legislative and other measures to implement the principle that not more

than two -thirds of the members of elective or appointive bodies shall be

of t he s am@eAndgaeaordirgrto. Adticle 55 of the Constitution,

the state is enjoined to take affirmative action programs, to ensure

that the youth access relevant education and training; have
opportunities to associate, be represented and participate in political,

social, economic and other spheres of life; access employment; and :
are protected from harmful cultural practices and exploitation. These
measures, according to the learned counsel, may include initiation of
constitutional amendments.

332. Consequently, the existence of such positive obligations on the
State to ensure the t aking of certain measures can only mean that
the Constitution contemplates that the State can initiate
amendments to the Constitution, through popular initiative, to
achieve the objectives of the Constitution. When this happens, there
would be nothing wron g for state -initiated amendment proposals to
be financed by the State, as long as this is done in line with the
principles of public finance management as articulated in the
Constitution and in the Public Finance Management Act, 2012,
amongst other laws.

333. The act of amending the constitution, it was urged, is an
expression of the sovereignty of the people of Kenya; going by Article
1 of the Constitution, sovereignty may be exercised directly by the
people themselves or through their democratically elected
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representatives. The import of having at least one million registered
voters supporting the initiative is that that number qualifies the
initiative as a popular initiative.

334. On the question of breach of the provisions of Article 73 of the
constitution, it was submitted that the petitioner has not adduced
any evidence to support the allegations abuse of or breach of trust
and further, it would be a usurpation of the constitutionally ascribed

role of the Ethics and Anti -Corruption Commission for the
Honourab le Court to exercise primary jurisdiction over these
allegations without reference to the Commission.

335. As far as the issue of disclosure of expended funds is concerned,

it was submitted that the petitioner never sought any information on

this issue and nei ther has he demonstrated that such information

was declined i f he ever requested for I
claim, to the extent that it is based on perceived misuse of funds, is

premature.

336. And with thatthe 2 M r espondentds | eakedthd coun
honourable Court t o di smi ss the petitionerdos pe

337. Micheal Goa, the Director, Legal and Public Affairs of the IEBC
swore a replying affidavit on behalf of the 3 d respondent; he did not
dispute the facts that provoked this petition but stated that since
IEBC had already forwarded the Constitution Amendment Bill, 2020

to the speakers of the respective County Assemblies for consideration

by the County Assemblies vide a letter date 26 January 2021, the
prayers sought against it are now moot. In any event, the 3
Respondent has complied with its constitutional and statutory
mandate as far as the initiative to amend the constitution which is

the subject of this petition.

338. In particular, the 3 ™ respondent complied with what has been
describedas 6 ver i fication and avhichisonewfithey man c
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two limbs of the 3 @ respondent s mandat e under
According to Goa, this mandate entails the 3 drespondentds rec
a proposed amendment Bi | | accompani e
signatures for verification that the same conforms to the

requirements in Article 257. The other limb of the mandate is the

@eferendum ma n d a wherdthe Bill is subjected to a referendum, for

one reason or the other.

339. The 3 respondent 0s ma n dda bnel0 Oecember n c e
2020 when the 3 ™ Respondent received the Constitution of Kenya

( Amendment Bill), 2020 and 4.4 million
the promoters of the popular initiative. The 3 d  respondent
announced receipt of the Bill and the supporters 0 signatures th

a press release issued on Friday 18 December 2020.

340. The 31 respondent duly confirmed that the initiative was
supported by the signatures of at least one million registered voters

in order to ensure compliance with the requirements of Article 257 (4)
of the Constitution.

341. Upon completion of the process to confirm that the initiative
had been supported by the signatures of at least one million
registered voters, the 3 ™ Respondent prepared an interim report; it
also undertook data cleanin g exercise by removing incomplete
records including missing signature, ldentification numbers and
names, duplicates and those not in the Register of Voters maintained

by the 3 d Respondent. The 3 ™ Respondent then uploaded a list of
verified supporters on  its website, to enable them to check and
confirm their details. The purpose of uploading the list of verified
supporters onthe 3 ™" Respondentds website was to
who may have been captured as a supporter without their consent,

an opportunity t o report to the 3 ™ Respondent by writing to its Acting
Commission Secretary indicating their objections. This was a
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necessary exercise to rid the 3 ™ Respondent's exercise of any errors
and inadvertent mistakes giving it a clean bill of health.

342. Upon compl etion of this process, it was established that the

initiative had met the requisite threshold as provided for under

Article 257(4) of the Constitution. Thus, in conclusion of its mandate

as contemplated under the Constitution, the 3 d  Respondent

forwarded the Constitution of Kenya (Amendment) Bill 2020 to the

Speakers of the respective County Assemblies for consideration by

the County Assemblies. This was done through a letter dated 26

January 2021 I n execution of t he 3 R ¢
mandate a s provided for under Article 257(5) of the Constitution.

343. Having submitted the draft Bill to the County Assemblies in line

with Article 257(5) of the Constitution, the 3 d Respondent no longer
has any other role to play in the subsequent process of conside ration
by the County Assemblies.

344. The 1st interested party did not file any response and neither
were any submissions filed on its behalf.

345. The 2nd Interested Party, on the other hand, filed a replying
affidavit and also written submissions. The affidavit w as sworn by the
Mi Il cah A. Ondiek, who hasheddofdegalaithes cr i be
of fice of t he .AShedswdeahatthd ©ffice of#hée Auditor
General does not compute financial statements and reports of
auditees but only ensures that publi c expenditure is in compliance
with the Constitution, the Public Audit Act, the Public Finance
Management Act and any other legislation relevant to the Auditee in
guestion. At the time of filing her affidavit on 16 March 2021, the 2 nd
interested party was  auditing the finances for the year 2019/2020

and it is possible that the entities in question will be audited in line

with Article 229(5) which states that the Auditor General may audit

and report on the accounts of any entity that is funded from public

fu nds.
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